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Bank Not Negligent in Issuing Cashier’s Checks 


When bank is named payee of a depositor’s check, it may 
apply the proceeds only for the purposes designated by the 
depositor. 

In this case depositors brought action against tisk to re- 
cover the amounts evidenced by three checks drawn on and 
payable to defendant bank. It is charged that the checks were 
paid and charged against depositors’ account and the proceeds 
thereof disposed of without depositors’ authority or consent. 
There was evidence that the person who had purchased cash- 
ier’s checks with the checks in question had transacted sub- 
stantially all of depositors’ business with bank over a period of 
years and on a prior occasion he had properly purchased a 
cashier’s check with a check of depositors payable to the bank. 
There was no evidence that bank had notice or knew the pro- 
ceeds of the checks were being appropriated to the personal use 
or benefit of the person requesting the cashier’s checks, or that 
bank had notice that such person was acting outside of the 
_ apparent scope of his authority. Nor does the evidence show, 
as a matter of law, that bank was at fault or negligent in act- 
ing upon the apparent authority of the one presenting checks 
and in issuing the cashier’s checks as directed. This was de- 
cided by the Supreme Court of Missouri, 219 S. W. Rep. (2d) 
312 in the case of Martin v. First National Bank in St. Louis 
in the following opinion: 

Action to recover the amounts evidenced by three checks drawn on 
and payable to defendant bank. It is charged that the checks were 
paid and charged against plaintiffs’ account and the proceeds thereof 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $390. 
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disposed of without plaintiffs’ authority or consent. Verdict and judg- 
ment were for plaintiffs for $8,084.88 (including interest) and defend- 
ant has appealed. Error is assigned on the giving and refusal of in- 
structions and the exclusion of evidence. 


Plaintiffs are co-trustees of an express trust and, since March 31, 
1932, have constituted the Bondholders’ Protective Committee repre- 
senting the holders of bonds issued or assumed by the St. Louis Joint 
Stock Land Bank of St. Louis. These bonds were deposited with the 
Committee and certificates of deposit were issued therefor. On April 
1, 1932, the Committee appointed and employed William H. Humr 
phrey, as secretary, and his employment included the services and 
facilities of Humphrey, Jacques and Company, a corporation (herein- 
after referred to as the corporation), whose business consisted of 
handling accounts, including the bank accounts of some fifty bond- 
holders protective committees. At that time the corporation had in 
its employment a bookkeeper named: Robert H. Torrence and his duty 
was “to work on” the books and records of the committees whose ac- 
counts the corporation was handling, including the books, records and 
accounts of plaintiffs. Humphrey was a stockholder and employee of 
the corporation and the immediate superior of Torrence. As secretary, 
a regular salary was paid to Humphrey from 1933 until January 1940, 
but at his direction all checks for secretarial fees and expenses were 
made payable directly to the corporation. ‘Torrence worked for the 
corporation from March 1930 until the latter part of 1939, when the 
corporation ceased doing business. Thereafter, until about July 24, 
1942, Torrence continued to keep the books and records of the plain- 
tiffs at the direction and on behalf of Humphrey. 


Plaintiffs had two checking accounts with defendant bank and Tor- 
rence handled the making of all deposits in these accounts, kept a 
record of all the committee’s receipts and disbursements, prepared the 
data for some five dividend distributions and drafted the check forms 
therefor to some 3,000 holders of deposit certificates for stock. He 
not only transacted all the business of the committee with defendant 
bank but, throughout the entire period from 1932 to July 1942, he 
received the monthly statements and cancelled checks of the commit- 
tee from the defendant bank, examined them and checked the cancelled 
checks against the monthly statements. No one else gave these mat- 
ters any attention whatsoever and there were no inquiries, audits, or 
investigations. During this period Torrence appropriated! some $17,- 
000 of plaintiffs’ funds to his own use. 


Other facts appear from plaintiffs’ instruction 1, as follows: 
. it is admitted that plaintiffs opened and maintained a checking 
account in defendant bank, which was denominated as a dividend ac- 
count, subject to be paid out only on checks drawn in the name of 


6“ 
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Bondholders’ Protective Committee . . . signed by William R. Hum- 
phrey as Secretary, and countersigned by either William W. Martin 
or Davis Biggs, then members of said Committee; that it is admitted 
that on or about February 1, 1941, August 14, 1941, and April 15, 
1942, respectively, one R. H. Torrence presented to defendant bank 
checks, plaintiffs’ Exhibit ‘E’, ‘J’, and ‘H’ drawn on said dividend ac- 
count, bearing the genuine signatures of W. W. Martin and Wm. R. 
Humphrey on behalf of said Bondholders’ Protective Committee as 
drawers thereof, payable to defendant bank; that it is admitted 
that defendant bank issued and delivered to said Torrence, cashier’s 
checks equal in amount to the checks so presented to it, pay- 
able either to the said Torrence or to the Mutual Bank & 
Trust Company, and charged against plaintiff’s said dividend 
account the total amount of said checks; that it is admitted 
the said Torrence thereafter wrongfully appropriated the proceeds 
thereof to his own use; that it is admitted that on October 22, 1942, 
plaintiffs made demand upon defendant bank for the payment of the 
amounts specified in each of said checks . . . that it is admitted that the 
plaintiffs were not at the times herein mentioned, and are not now, in- 
debted to defendant bank and unless you find from the evidence that 
defendant bank had authority emanating from plaintiffs to issue and 
delwver the aforementioned cashier’s checks to the said Torrence for the 
said checks presented to defendant bank by the said Torrence, your 
verdict will be for the plaintiff on Counts Three, Four and Five of the 
Petition; ....” 

It is admitted that Torrence had no actual authority from the com- 
mittee to obtain the cashier’s checks or to receive the funds evidenced 
by the checks presented. Plaintiffs owed Torrence nothing and did not 
authorize the checks to be made payable to the bank, nor otherwise au- 
thorize the bank to issue the cashier’s checks. Torrence was never an 
employee of the committee, although on September 6, 1940, the com- 
mittee paid him for services rendered to Humphrey. Defendant con- 
tends only that Torrence did work for the committee, not that he was 
a regular employee. 

The committee had no office and no telephone was listed in its name. 
The signature cards furnished defendant showed only the address in 
the Railway Exchange Building where the corporation maintained an 
office. The books, records and papers of the committee were kept in the 
corporation office. After the corporation went out of business, Tor- 
rence rented the same office and the books, papers and records of the 
committee remained therein. 

No stubs were kept of checks issued on the dividend account, but a 
record was kept on columnar paper. On account of prior sales and 
transfers of stock evidenced by the certificates of deposit of stock, it 
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was not unusual for new divdend checks to be required in lieu of some 
checks issued. Defendant’s evidence tended to show that a supply of 
checks signed in blank by the Chairman of the Committee (Martin) 
were kept on hand at all times and that Humphrey also signed checks 
in blank. On one occasion, before leaving for Colorado, Martin had 
signed some fifteen or twenty such checks in blank and left them with 
Humphrey. ‘They were placed in the corporation safe, accessible to 
the employees and in the room where Torrence worked. 

No further inquiry was made by Martin as to the disposition of 
these checks. All checks in question here were signed in blank by both 
Martin and Humphrey. Torrence filled in three of these checks, made 
them payable to himself, cashed them at defendant’s bank and appro- 
priated the money, as follows: August 3, 1939, $150; September 19, 
1939, $5,115; and November 16, 1940, $4,500. At the end of the re- 
spective months, Torrence “picked up” the cancelled checks and the 
statements showing these checks charged against plaintiffs’ account, 
returned them to the corporation office, examined them for Mr. Hum- 
phrey and placed them with the other records and papers of the com- 
mittee. Each of the monthly statements of credits and disbursements 
to plaintiffs’ account showed the following: “Please examine at once. 
If no error is reported within ten days, the account will be considered 
correct. Please report any difference in this statement to the auditor.” 
No complaints or objections were made. 

Thereafter, Torrence filled in the blanks on the three checks in- 
volved in this suit, as follows: February 1, 1941, $2,318.73; August 
14, 1941, $1,611.48; and April 15, 1942, $2,287.42. Each of these 
checks were made payable to the defendant bank. Torrence presented. 
the checks, on the respective dates, to exchange tellers of defendant 
whom he knew by sight. So far as he knew they did not know his name. 
He requested the isswance of cashier’s checks, the first two to R. H. 
Torrence and the last to the Mutual Bank and Trust Company. Tor- 
rence had been having contacts with the exchange tellers with regard 
to purchasing cashier’s checks for other committees represented by the 
corporation since 1930, but apparently he had purchased only one 
such cashier’s check for the plaintiffs. Torrence cashed and appro- 
priated the funds evidenced by the several cashier’s checks. Thereafter, 
at the end of the respective months, Torrence received defendant’s 
monthly statements showing the checks charged against plaintiffs’ ac- 
count during the said months, together with the cancelled checks. One 
of these statements showed only nine charges, one four, and one three, 
including the checks in question. The checks were not dated on a divi- 
dend paying date. Although Torrence checked the cancelled checks 
against the statements, he made no report to any one. No one else 
made any examination of the several statements, although plaintiffs 
knew that defendant customarily rendered such statements. 
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On December 2, 1940, prior to the presentation of the checks in 
question, Torrence had presented a valid check of the committee, pay- 
able to defendant bank, and had purchased a $1,500 cashier’s check 
payable to James J. O'Connor, Clerk of the U. S. District Court. De- 
fendant’s exchange teller, who issued the $1,611.48 cashier’s check on 
August 14, 1941, payable to R. H. Torrence, did not know the person 
requesting the check was Torrence, but knew the same person had pre- 
sented a similar check of plaintiffs’ and had purchased the cashier’s 
check to Mr. O’Connor. Neither of the exchange tellers, who accepted 
the checks involved here and issued the cashier’s checks, knew Torrence 
by name, but they did know him by sight and knew he was a person 
who had been making deposits in plaintiffs’ account with the defendant. 
The respective tellers found the signatures correct on the several checks 
presented and the account adequate, but made no other investigation. 

Appellant assigns error on the giving of Instruction No. 1, supra, 
because it “undertook to cover the whole case and in effect to direct a 
verdict for respondents”; because it “entirely ignored the question of 
apparent authority”; and because it was in direct and irreconcilable 
conflict with Instruction No. 2 submitting a defense based “upon Tor- 
rence’s apparent authority.” Instruction No. 2, after a brief state- 
ment of the applicable rule of law, advised the jury “that if you find 
from the evidence that R. H. Torrence made deposits and handled sub- 
stantially all of the banking business that the Committee had with de- 
fendant Bank, and that on at least one occasion he presented to the 
Bank a check drawn to the order of said! Bank and obtained therefor 
a cashier’s check to the order of James J. O’Connor, Clerk of the 
United States District Court, and if you find from the evidence that 
the effect of such transactions was to cause the Bank to believe that 
Torrence was acting within the limitations of his authority in present- 
ing other checks to the Bank and obtaining cashier’s checks therefor, 
then you are further instructed that if you find and believe from the 
evidence that the Bank was without negligence, as elsewhere defined in 
these instructions, in issuing the cashier’s checks here involved, your 
verdict should be for the defendant on all three counts of plaintiffs’ 
petition.” 

Respondents insist (1) that “Instruction Ni. 1, supra, does not 
require a verdict for the respondents unless they found from the evi- 
dence that appellant bank had actual authority emanating from re- 
spondents to issue and deliver its cashier’s checks to Torrence”; and 
(2) that Instruction No. 2 is not in conflict with Instruction No. 1, 
since Instruction No. 2 merely “elucidates the general term ‘author- 
ity’ ” and the “somewhat too general statement in Instruction No. 1.” 
Respondents further say that instructions to juries “must be read and 
interpreted together, and, as a whole”; that plaintiffs’ instruction is to 
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be read “in connection with defendant’s instruction”; and that any 
error is cured by Instruction No. 2. 

Instruction No. 1 covered the entire case, provided for no excep- 
tions whatsoever, and directed a verdict for plaintiffs “unless .. . 
defendant bank had authority emanating from plaintiffs.” It wholly 
ignored the pleaded affirmative defense of “apparent authority” and 
directed a verdict without reference thereto. Respondents argue that 
appellant erroneously assumes that the word “authority” as used in the 
instruction means “actual authority.” Instruction No. 1 does not use 
the words “actual authority,” or “authority in fact,” but such was the 
sole and only issue submitted by the instruction. Since there was no 
evidence that Torrence had authority to request and secure the cashier’s 
checks or the proceeds of the checks presented, appellant had no “au- 
thority emanating from plaintiffs” to issue and deliver them to Tor- 
rence. The instruction in effect directed a verdict for plaintiffs. 


Plaintiffs were entitled to a verdict, unless one of the pleaded af- 
firmative defenses was made out. Instruction No. 2, submitted! as a 
complete defense matters wholly independent of the matter of actual 
authority, or authority in fact, to wit, authority by an estoppel. The 
instruction was not concerned with the matter of authority, actual or 
in fact, but authorized a verdict regardless thereof. It told the jury 
that if they found the facts submitted therein, such facts constituted 
a full and complete defense to plaintiffs’ action and required! a verdict 
for defendant. We think the two instructions were in direct and irre- 
concilable conflict. Nagy v. St. Louis Car Co., Mo. Sup., 37'S. W. 2d 
5138, 515; Bouligny v. Metropolitan Life Ins. Co., Mo. App., 133 S. W. 
2d 1094, 1097; Usona Mfg. Co. v. Shubert-Christy Corp., Mo. App., 
132 S. W. 2d 1101; Mutual Life of Illinois v. McKinnis, Mo. App., 47 
S. W. 2d 564; Roland v. Gassman, Mo. App., 44 S. W: 2d 658, 661; 
Bowen v. Epperson, 1386 Mo. App. 571, 575, 118 S. W. 528; Berryman 
v. Cox, 73 Mo. App. 67, 72. 


Respondents, however, say that the error, if any, in giving Instruc- 
tion No. 1 was harmless, since verdicts should have been directed for 
plaintiffs. If Instruction No. 2 submitted a valid defense, the motions 
for directed verdicts were properly ruled. No question is raised con- 
cerning the pleadings, but respondents question the sufficiency of the 
evidence to sustain the defense submitted. Respondents insist that the 
uncontroverted evidence shows the bank itself was at fault or guilty of 
negligence in paying the checks of a depositor to another than the 
payee without authority of the drawer-depositor. Before determining 
this issue, we consider the assignment of error based upon the exclusion 
of evidence. 


In Instruction No. 2, supra, the court submitted to the jury an 
issue of fact as to whether or not “the Bank was without negligence 
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. . in issuing the cashier’s checks here involved.” The court further 
instructed the jury “that negligence, as used in these instructions, 
means the failure to exercise ordinary care, and that by the term ‘or- 
dinary care’ is meant that degree of care reasonably to be expected 
from a person of ordinary prudence under all the facts and circum- 
stances shown in evidence.” 

Appellant offered to show it was the custom of all the banks in the 
City of St. Louis, when a person presented to the bank a check payable 
to the bank and properly signed by the depositor with the request that 
a cashier’s check or exchange be issued therefor, “that where such per- 
son had been in the bank on previous occasions on behalf of the same 
depositor transacting the depositor’s business with the bank, and such 
person gave instructions to the tellers as to the issuance of such cash- 
ier’s checks, that the First National Bank and the other banks, cus- 
tomarily, and it was the custom of the First National Bank and other 
banks, to accept the instructions of such person in regard to the issu- 
ance of the cashier’s check . . . where there were no facts or circum- 
stances present to make the bank suspicious as to the fund's being con- 
verted.” The offer was excluded on the theory that appellant acted 
“at its peril,” and that “custom can’t control contract,” although 
appellant’s counsel had theretofore stated the purpose of the offering 
was “to show the question of negligence of the bank. They claim negli- 
gence on the part of the bank.” We construe these remarks to mean 
that the offer was made to show the absence of negligence on the part 
of the bank. 

Appellant contends the evidence was admissible on the theory that 
it is presumed the parties contracted in reference to the bank’s custom ; 
that the custom entered into and formed a part of the contract, since 
the contract did not expressly negative the custom; and! that knowledge 
of the custom on the part of the bank’s customers was conclusively pre- 
sumed. Respondents, on the other hand contend that the evidence of- 
fered was properly rejected because such a custom, if any, must yield 
to the contract between the depositor and the bank to pay the checks 
according to their terms. Of course, a bank, when a payee in a de- 
positor’s check, may apply the proceeds only for purposes designated 
by the depositor. American Sash & Door Co. v. Commerce Trust Co., 
332 Mo. 98, 56 S. W. 2d 1034, 1038; Federal Savings & Loan Ins. 
Corp. v. First Nat. Bank, 8 Cir., 164 F. 2d 929, 934(8). The evi- 
dence of the custom, as offered, was not admissible to destroy, modify 
or contradict the contract between the depositor and the bank. Har- 
baugh v. Ford Roofing Products Co., Mo. Sup., 281 S. W. 686, 690; 
Jordan v. Daniels, 224 Mo. App. 749, 27 S. W. 2d 1052, 1056. Nor 
was the evidence admissible to show the custom as a part of the con- 
tract and to so relieve the bank of any payment of the depositor’s 
funds without authority. Maher v. Donk Bros. Coal & Coke Co., 323 
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Mo. 799, 20 S. W. 2d 888, 895; Staroske v. Pulitzer Pub. Co., 235 
Mo. 67, '75, 188 S. W. 36; National Bank of Commerce v. American 
Exchange Bank, 151 Mo. 320, 331, 52 S. W. 265, 74 Am. St. Rep. 527; 
Jones v. West Side Buick Auto Co., 231 Mo. App. 187, 93 S. W. 2d 
1083 ; Landa v. Traders’ Bank of Kansas City, 118 Mo. App. 356, 367, 
94'S. W. 770. The action is not between banks and there was no show- 
ing that respondents knew or were bound to know of the custom. See, 
9 C. J. S., Banks and Banking, § 240, page 495; 7 Am. Jur. 26, 
Banks, Sec. 5. 

The evidence offered was competent and admissible on the issue 
upon which it was offered, to wit, to show the absence of negligence on 
the part of the appellant bank. Federal Savings & Loan Ins. Corp. v. 
First National Bank, supra, 8 Cir., 164 F. 2d 929, 933 (evidence of 
custom reviewed as competent evidence to support finding for defend- 
ant) ; Tuttle v. Kline’s, Inc., 280 Mo. App. 230, 89 S. W. 2d 676, 679; 
Asbury v. Fidelity Nat. Bank & Trust Co., 231 Mo. App. 437, 100 
S. W. 2d 946, 949(5); Bjorgo v. First Nat. Bank of Emmons, 132 
Minn. 273, 156 N. W. 277; Adams County v. Meadows Valley Bank, 
47 Idaho 646, 277 P. 575. “ ‘No one is held by the law to a higher 
degree of care than the average in the trade or business in which he is 
engaged.’ ... A man, in conducting his business in the way that every- 
body else in a like business does, has measured up to the standard de- 


manded by the law and has exercised the ordinary care of prudent men 
engaged in the business.” McClaren v. G. S. Robins & Co., 349 Mo. 
6538, 162 S. W. 2d 856, 858; Smith v. Harbison-Walker Refractories 
Co., 340 Mo. 389, 100 S. W. 2d 909; Wommack v. Orr, 352 Mo. 113, | 
176 S. W. 2d 477, 481. The Court erred in excluding the evidence 
offered. 


With reference to the sufficiency of the evidence to sustain Instruc- 
tion No. 2, two issues are presented, to wit, (1) whether the evidence 
was sufficient to show that Torrence had apparent authority to direct 
the application of the proceeds of the checks to the purchase of the 
cashier’s checks, and (2) whether or not appellant was “at fault or 
guilty of negligence,” as a matter of law. Respondents insist that “a 
bank is liable to the drawer of a check payable to the order of the bank 
where, as here, it diverts the proceeds of the bank to a use other than 
that of the drawer-depositor without authority emanating from the 
drawer-depositor himself to so divert.” Such is the general rule where 
no valid affirmative defense is presented, or, if presented, is not sus- 
tained by the evidence, or where the defense of “apparent authority” 
(without actual authority) is relied upon and the proceeds of a check 
payable to the bank is, with full knowledge of the bank, paid or credited 
to the personal use of the person presenting the check. There is no 
“apparent authority” to apply the proceeds of such a check to uses 
known not to be the uses of the drawer-depositor. 
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In this case there was evidence that Torrence had transacted sub- 
stantially all of respondents’ business with appellant over a period of 
years and on a prior occasion he had properly purchased a cashier’s 
check with a check of respondents’ payable to the bank. There was no 
evidence that appellant had notice or knew the proceeds of the checks 
were being appropriated to the personal use or benefit of the person 
requesting the cashier’s checks, or that appellant had notice that such 
person was acting outside of the apparent scope of his authority. Nor 
does the evidence show, as a matter of law, that appellant was at fault 
or negligent in acting upon the apparent authority of Torrence and 
issuing the cashier’s checks as directed. See Griffin v. National Bank 
of Commerce, Mo. Sup., 246 S. W. 180, 183; Mayo Bros. Chemical 
Corporation v. Capital Nat. Bank, 192 Miss. 293, 5 So. 2d 220, 138 
A. L. R. 849; Annotation 188 A. L. R. 853, 854. On the record pre- 
sented, we think Instruction No. 2 was fully sustained by the evidence. 
Johnson v. Hurley, 115 Mo. 513, 520, 22 S. W. 492; Kuraner v. Co- 
lumbia Nat. Bank, 230 Mo. App. 358, 90 S. W. 2d 465; Haubelt Bros. 
v. Rea & Page Mill Co., 77 Mo. App. 672, 679; Federal Savings & Loan 
Ins. Corp. v. First Niat. Bank, supra; 2 C. J. S., Agency, § 96, page 
1208; 2 Am. Jur. 82, Agency, Sec. 101 et seq. The giving of Instruc- 
tion No. 1 was reversible error. 

Error is further assigned on the giving of Instructions IV and VII 
and the refusal of appellant’s instructions “C”, “D”, “G”, “HI”, “I”, 
“L” and “O”, but we find no error in these rulings. 

Instructions “C”, “I” and “O” would have submitted an issue of 
law to the jury as to whether Torrence “was acting within the appar- 
ent scope of his authority,” without requiring any finding of facts on 
such issue. 

The refusal of Instructions “H” and “I” and the giving of IV and 
VII is presented under one heading. It is contended that, “when Mar- 
tin as chairman and Humphrey as secretary of the Committee signed 
a number of checks in blank and left them easily accessible to others 
who might be tempted to fill them in wrongfully, they were guilty of 
such negligence as to have prevented a recovery by respondents unless 
the bank was itself guilty of negligence.” The refused instructions re- 
quired no finding that the negligence submitted caused or induced the 
issuance of the cashier’s checks and their delivery to Torrence. Unless 
the negligence submitted was a direct and proximate cause of or in- 
duced the payments by the bank it constituted no defense. American 
Sash & Door Co. v. Commerce Trust Co., supra; Scott v. First Nat. 
Bank, 343 Mo. 77, 119 S. W. 2d 929, 940; East St. Louis Cotton Oil 
Co. v. Bank of Steele, 200 Mo. App. 180, 205 S. W. 96, 99; S. S. Allen 
Grocery Co. v. Bank of Buchanan County, 192 Mo. App. 476, 182 
S. W. 777; Snodgrass v. Sweetser, 15 Ind. App. 682, 44 N. E. 648, 
650. One signing checks in blank and leaving them accessible to others 
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might reasonably have foreseen that the checks might be filled in and 
payment to the payee named therein be induced, but how such negli- 
gence might be foreseen to cause or induce the bank to pay the pro- 
ceeds of the checks to a person other than the payee named therein, is 
difficult to understand. Mere possession of such a check payable to the 
bank would not authorize such payment. We think such negligence 
was the remote and not the direct, immediate and proximate cause of 
the issuance of the cashier’s checks. A defense based on such negli- 
gence was properly withdrawn by Instructions IV and VII. 

Instruction “G” would have submitted respondents’ alleged negli- 
gence in making no objections to the bank’s monthly statements, re- 
spondents’ alleged negligence in the selection of a person to examine 
and check the statements, a finding that appellant was free from negli- 
gence and would have directed a verdict for appellant, if respondents 
failed to check the statements, without any requirement that the negli- 
gence submitted caused or induced the issuance of the cashier’s checks. 
Appellant pleaded “an account stated” and argues under this point 
that ‘the judgment should be “reversed outright,” and that “the court 
erred in not finding an account stated,” but the only error pointed out 
is the refusal of Instruction “G”, which did not submit that issue. Nor 
were verdicts requested on such issue. 

Instruction “D” would have submitted respondents’ alleged negli- 
gence in failing to inspect or examine the statements and cancelled 
checks, which would have disclosed embezzlements and misappropria- 
tions by Torrence prior to February 1, 1941. It directed a finding for 
appellant, if appellant was not negligent and if respondents had notified 
appellant of such prior embezzlements, appellant would not have made 
the payments to Torrence. The issue of cause or inducement was not 
submitted. In issuing the cashier’s checks to Torrence upon his appar- 
ent authority to direct their issuance, the bank was not relying on prior 
forgeries directing payment to Torrence, nor upon prior negligence of 
respondents. The bank itself was payee in the checks in question. Re- 
spondents’ negligent failure to examine the statements which would 
have disclosed payments to Torrence, as payee, was not in law an in- 
ducement or cause of the issuance of cashier’s checks to Torrence, on 
his apparent authority, without even a forged order. The negligence 
sought to be submitted was remote. 

Instruction “L” was based on the rule that when one or two inno- 
cent persons must suffer, the loss should fall on the one whose negli- 
gence occasioned the loss. The negligence sought to be submitted 
against respondents was negligence in signing checks in blank and leav- 
ing them accessible to Torrence. We have held this negligence only a 
remote cause under the circumstances of this case. 

For the errors heretofore mentioned, the judgment is reversed and 
the cause remanded. 
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Statute Protecting Drawee Banks from Losses As 
Result of Fraud Exercised by Agent 
of Bank Depositor 


Under the Negotiable Instruments Law “a check is pay- 
able to bearer when it is payable to the order of a fictitious 
or non-existing person, and such fact was known to the per- 
son making it so payable, or known to his employee or other 
agent who supplies the name of such payee.” The object 
of this statute is to protect banks from losses which they 
frequently sustain as a result of fraud exercised by an agent 
of a bank depositor. The fraud referred to is usually per- 
petrated in the following manner. The agent prepares fraud- 
ulent documents which indicate that the principal is indebted 
to a named party, and, by means of these documents, obtains 
the principal’s signature on a check payable to the supposed 
creditor. The agent then forges the payee’s indorsement and 
cashes the check, which is eventually paid by the drawee bank. 
Such indorsement, being a forgery would not pass a valid title 
to the check. Consequently, the drawee bank would be liable 
to its depositor in paying the check and any bank which col- 
lected the check would be liable to the bank from which pay- 
ment was received. If such a check were regarded as a bearer 
instrument, the forged indorsement would be immaterial, so 
far as the passing of title is concerned, and the drawee bank 
would be protected. 

In the instant case the checks were made payable to the 
order of fictitious and non-existing persons and the fact was 
known to George S. Gaines, the agent of the plaintiff who was 
located at Griffin, Ga., and he supplied the names of the ficti- 
tious payees to the plaintiff. Applying the rule laid down in 
the above statute, it follows that the checks in the instant case 
were bearer instruments. The conduct of the agent amounted 
to supplying the names of the payees within the meaning of 
the statute. Citizens Loan & Security Co. v. Trust Co. of 
Georgia, Court of Appeals of Georgia, 58 S. E. Rep. (2d) 
179. The following is the opinion of the court: 


NOTE—Foe similar decisions see B. L. J. Digest (Fifth Edition) $587. 
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The plaintiff in error, Citizens Loan and Security Co., herein re- 
ferred to as the plaintiff, brought suit in the Civil Court of Fulton 
County against the defendant in error, Trust Co. of Ga., herein re- 
ferred to as the defendant. 

The petition of the plaintiff as amended alleges substantially that 
it was engaged in the business of lending money; that it had an agent, 
one George S. Gaines, located at Griffin, Ga.; that-it had a bank ac- 
count with the defendant; that its agent at Griffin supplied it with the 
names of 32 fictitious and non-existing persons for whom loans were 
approved, aggregating the sum of $4,953.57; that checks were dirawn 
by the plaintiff on the defendant payable to these fictitious persons 
and delivered to plaintiff’s agent at Griffin, and that plaintiff’s agent 
forged the names of these fictitious and non-existing payees of the 
checks, endorsed his name and cashed the checks through Griffin banks. 

Plaintiff alleges that by reason of the forgery of the names of the 
non-existing and fictitious payees of the checks the title thereto did not 
pass to the defendant, and it is therefore entitled to recover of the de- 
fendant the sum of $4,953.57, the aggregate amount of the checks. 

The exception is to the judgment of the trial court sustaining a 
general demurrer and dismissing the petition. 

Phillips, Johnson & Williams, of Atlanta, for plaintiff in error. 

Cumming, Cumming & Cumming, of Griffin, and Spalding, Sibley, 
Troutman & Kelley, and James A. Branch, Jr., all of Atlanta, for 
defendant in error. 


TOWNSEND, J.—Prior to the adoption of the Recommended 
Fictitious Payee Act, Code Supp. § 14-209, Ga. Laws 1945, p. 256, the 
law of this State provided as follows (Code, § 14-209): “The instru- 
ment is payable to bearer: (3) When it is payable to the order of a 
fictitious or nonexisting person and such fact was known to the person 
making it so payable...” The Recommended Fictitious Payee Act 
changed this provision of the law to read as follows: (Code Supp. 
§ 14-209): “The instrument is payable to bearer: (3) When it is 
payable to the order of 1 fictitious or nonexisting [or] living person 
not intended to have any interest in it, and such fact was known to the 
person making it so payable, or known to his employee or other agent 
who supplies the name of such payee...” The part of the foregoing 
quoted statute shown in italics represents the changes in our law 
wrought by the adoption of the Recommended Fictitious Payee Act by 
the General Assembly of this State. 

Prior to the passage of this Act in 1945, the drawee bank was liable 
when the name of the nonexisting or fictitious payee was forged! and the 
maker had no knowledge of the fact that such payee was fictitious and 
nonexisting, see First National Bank of Atlanta v. American Surety 
Co. et al.,'71 Ga. App. 112, 30 S. E. 2d 402, and this was the rule not- 
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withstanding the fact that an employee or other agent of the maker 
who supplied the name of such payee to the maker, knew this fact. It 
is suggested that the decision in First National Bank v. American 
Surety Co., supra, prompted the General Assembly to adopt the Recom- 
mended Fictitious Payee Act which was adopted the year following the 
rendition of the decision of that case. 

The Act itself has not heretofore been construed by the Appellate 
Courts of this State. However, of the ten states which have adopted 
the Act it has been construed by the Appellate Court of Illinois in 
Houghton Mifflin Co. v. Continental Ill. Nat’] Bank & Trust Co. of 
Chicago, 293 Ill. App. 423, 12 N. E. 2d 714, and also by the Court of 
Appeals of N. Y. See Swift & Co. v. Bankers Trust Co., 280 N. Y. 135, 
19 N\. E. 2d 992. The Courts there held, in construing substantially 
the same statute that is before us, that the checks, which were issued 
there under somewhat the same circumstances as here, were bearer in- 
struments, and that the drawee banks were not liable. Our attention is 
directed to a provision contained in Paton’s Digest of Opinions, Vol. 
II (1948 Supp. Sec. 6:9, p. 3-4) as follows: “The object of this statute 
is to protect banks from losses which they frequently sustain as a result 
of fraud exercised by an agent of a bank depositor. The fraud referred 
to is usually perpetrated in the following manner. The agent prepares 
fraudulent documents which indicate that the principal is indebted to 
a named party, and, by means of these documents, obtains the princi- 
pal’s signature on a check payable to the supposed creditor. The agent 
then forges the payee’s indorsement and cashes the check, which is 
eventually paid by the drawee bank. Such indorsement, being a for- 
gery, would not pass a valid title to the check. Consequently, the drawee 
bank would be liable to its depositor in paying the check and any bank 
which collected the check would be liable to the bank from which pay- 
ment was received. If such a check were regarded as a bearer 
instrument, the forged indorsement would be immaterial, so far as 
the passing of title is concerned, and the drawee bank would 
be protected. . . . The amended Section 9(3) quoted in the original 
opinion, p. 1867, Vol. II, of the Digest, makes such check a bearer 
instrument where the fictitious character of the payee is known to the 
agent who supplies the name of such payee to the person who signs 
the check. In the states which have amended the statute, a bank would 
be protected in paying a check issued through the fraud of an agent 
in the manner outlined above.” 

In the instant case the checks were made payable to the order of 
fictitious and non-existing persons and the fact was known to George 
S. Gaines, the agent of the plaintiff who was located at Griffin, Ga., 
and he supplied the names of the fictitious payees to the plaintiff. 

As pointed out in the foregoing quoted opinion from Paton’s 
Digest, the object of the statute is to protect drawee banks from losses 
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which otherwise would be sustained as the result of fraud exercised by 
an agent of a bank depositor in cases similar to the one at bar. 

Applying the rule laid down in Code, § 102-102(9), governing the 
construction of all statutory enactments, and looking diligently for the 
intention of the General Assembly, keeping in view at all times the old 
law, the evil, and the remedy, it follows that the checks in the instant 
case were bearer instruments. 

Counsel for the plaintiff contend that the conduct of George S. 
Gaines in furnishing the names of the fictitious payees to his principal, 
the plaintiff, who in turn filled out the checks and sent them to the 
agent, did not amount to “supplying” the names of the payees as con- 
templated by the statute under consideration; that in order for the 
agent to have “supplied” these names, he would have had to have pre- 
pared the checks with the names of the payees placed therein by him, 
and sent the checks thus prepared to the plaintiff for its signature. 
The petition in substance alleges that the agent of the plaintiff fur- 
nished these names to the plaintiff to be made payees. One of the defini- 
tions of the word “supply” according to Webster’s New International 
Dictionary 2nd Edition, is “furnish.” Also according to+the same 
authority one of the definitions of the word “furnish” is “supply.” 
Clearly the conduct of the agent, as disclosed by the allegations of the 
petition, amounted to supplying the names of the payees within the 
meaning of this statute. 

The judgment of the trial court sustaining the demurrer and dis- 
missing the petition is without error. 

Judgment affirmed. 


Bank’s Guaranty of Signature on Irrevocable 
Stock Power 


Where a bank guarantees a signature on an irrevocable 
stock power, and the signature proves false, the bank may be 
liable for expenses incurred in defending a suit brought by the 
rightful owner of the stock against a corporation which trans- 
ferred ownership of the stock in reliance on the guaranty. 
However, the bank is not liable for the expense of defending a 
suit against the corporation by one who sought unsuccessfully 
to prove the signature false. This was decided by the Appel- 
late Court of Illinois, 84 N. E. Rep. (2d) 388 in the case of 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §616. 
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Indemnity Insurance Co. of North America v. Prairie State 
Bank. 

In this case plaintiff’s father had borrowed money from de- 
fendant bank, giving as collateral a certificate for 100 shares of 
A. T. & T. stock held in his daughter’s name, and an irrevo- 
cable stock power signed by her. When he later ordered the 
bank to sell the stock, the stock power was endorsed, “Signa- 
ture Guaranteed; Prairie State Bank.” The stock was sold 
and the buyer forwarded the certificate and the power to A. T. 
& T., which then transferred the stock to the buyer, giving him 
a new certificate. It was held that defendant bank and com- 
pany were liable under their guaranty only for loss suffered by 
one acting to his detriment in reliance upon the assurances in 
the event the signature was bad. Where the signature was 
genuine, bank and company were not liable for expenses in- 
curred by the corporation in defending suit for issuance of 
stock certificate to plaintiff brought on erroneous ground that 
the signature was a forgery and that plaintiff owned the 
pledged certificate. The following is the opinion of the court: 


Action by Indemnity Insurance Company of North America, a 
corporation, against Prairie State Bank, a corporation, and others, 
to recover attorney’s fees, expenses, and costs incurred by plaintiff in 
performing its obligation to defend a suit against its indemnitee. From 
an adverse judgment, plaintiff appeals. Z 

Judgment affirmed. 

Dent, Weichelt & Hampton, of Chicago, for appellant. 

Lord, Bissell & Kadyk, of Chicago (Gordon R. Close and Leonard 
F. Martin, both of Chicago of counsel), for Prairie State Bank. 

Wilson & McIlvaine, of Chicago (J. F. Dammaun and F. A. Reich- 
elderfer, both of Chicago, of counsel), for Byron G. Webster. 


KILEY, J.—This is an action to recover $5,661.74 attorney’s 
fees, expenses and costs incurred by plaintiff in performing its obliga- 
tion to defend a suit against its indemnitee, the American Telephone 
and Telegraph Company, hereinafter referred to as A. T. & T. The 
instant action is based on the alleged liability of defendants arising 
out of a signature “guaranteed” by them upon an irrevocable stock 
power. The court sustained defendants’ motions to dismiss and on 
June 8, 1948, entered judgment against plaintiff. Plaintiff has 
appealed. 

Defendants’ motions admitted the facts well pleaded. We shall 
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recite those facts and others we deem relevant. Plaintiff sued as sub- 
rogee and assignee of claims of A. T. & T. against defendants. On 
June 12, 1986, A. T. & T. issued 100 shares of stock in the name of 
Charlotte Nolan at the direction of her father John Nolan. On July 
7, 1986, John Nolan made a loan from defendant bank. As collateral 
he delivered to the bank the certificate for 100 shares of A. T. & T. 
and an irrevocable stock power signed in the name of Charlotte Nolan. 
September 2, 19836, he ordered the bank to sell the stock. The bank 
endorsed the stock power, “Signature Guaranteed ; Prairie State Bank, 
...” and forwarded the certificate and power to Graham & Co., de- 
fendant, in New York City for sale. Graham & Co. on September 3rd 
endorsed the stock power, “We hereby guarantee the above signature 
to be that of the person named on the face of the certificate” and 
“Signature Guaranteed — Graham & Co.” The stock was bought by 
Graham & Co. and its check mailed to the bank. Nolan’s loan was 
paid with part of the proceeds and 'the balance remitted to him. Graham 
& Co. forwarded the certificate and power to A. T. & T. It made the 
transfer.in accordance with the same and issued a new certificate for 
100 shares to Graham & Co. 

John Nolan died in July 1937. In December 1938, his daughter 
Charlotte sued A. T. & T. in equity to compel the issuance to her of 
a certificate for 100 shares of its stock. She alleged that she was the 
owner of the certificate pledged to the bank by her father and that the 
signature on the stock power was a forgery. The Bank and Graham 
& Co. rejected the tender of the defense of that suit. Plaintiff under 
its bond of indemnity to A. T. & T. defended. The chancellor decreed 
in favor of Charlotte Nolan on findings that she was the owner and 
that her signature was a forgery. The bank and Graham & Co. ac- 
cepted tender of the prosecution of the appeal from that decree. This 
court reversed the decree and remanded with directions to dismiss for 
want of equity. Nolan v. American Tel. & Tel. Co., 326 Ill. App. 328, 
61 N. E. 2d 876. It decided that the finding of forgery was against 
the manifest weight of the evidence. It is conceded now that the signa- 
ture on the stock power is genuine. 

The question is whether the defendants indemnified A. T. & T. so 
as to become liable to plaintiff, as its assignee, for attorneys’ fees, etc., 
expended in defending the Charlotte Nolan suit where the signature 
was not shown to be false'and is now admitted to be genuine. Plain- 
tiff’s position is that by their undertaking, expressed in the stock 
power, defendants became indemnitors. Defendants concede only that 
had the signature been false they would be liable for loss suffered be- 
cause of reliance upon the “guaranteed” genuineness of the signature. 

We need not attempt to distinguish and define the contracts of 
guaranty, indemnity and warranty. It is enough to say that the terms 
are used synonymously and interchangeably. 24 Am. Juris, pp. 875- 
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883, and one is used to descibe another. Metropolitan Coal Co. v. 
Howard, 2 Cir., 155 F. 2d'780. We need only decide what defendants 
intended and undertook to do by the words they used. The word 
“cuaranteed” has more than one meaning. 38 C. J. S., Guaranty, § 5, 
pp. 1134, 1135. ‘The defendants did not exchange promises with each 
other or with A. T. & T. Presumably the three were satisfied with the 
meaning which the word conveyed. We think the word in the instant 
transaction meant only that defendants assured, whoever chose to de- 
pend upon the assurance in connection with the stock power, that the 
signature was genuine. We think A. T. & T. must be considered as 
having made the transfer in the light of that meaning. Plaintiff stands 
in the shoes of A. T. & T. The liability of defendants was limited to 
the loss suffered by anyone acting, to his detriment, upon the assur- 
ance in the event the signature was false. Since the signature on the 
stock power here is admittedly genuine, there is no liability. 


There is no express undertaking to pay the expenses, etc. claimed. 
We cannot agree with plaintiff that since the words used do not ex- 
clude the idea of indemnity, the idea is included. Plaintiff has not 
shown and no cases cited convince us that any implied obligation arose 
necessarily from the words or from any situation created by the words. 
Domeyer v. O’Connell, 364 Ill. 467, 4 N. E. 2d 830, 108 A. L. R. 476. 
Plaintiff admits it has found no cases in support of its position where 
the signature was not a forgery. Defendants argue with authority, 
First Nat. Bank v. Marietta Railroad Co., 20 Ohio St. 259; Dale Mfg. 
Co. v. Grant, 34 N. J. L. 188, 142, that this is strong evidence of the 
general understanding of the legal profession on the subject. 


The only case close on the facts is Boston & A. Railroad Co. v. 
Richardson, 135 Mass. 473, where a transfer was made on a forged en- 
dorsement. The court held the transfer agents’ expenses in a suit by 
rightful owner for a new certificate were part of the damage. The 
distinction between that case and this is obvious. Defendants admit 
that had the signature been proved false in the instant case, they would 
be liable to reimburse plaintiff for any loss suffered through making 
the transfer. 

Cases where there were express indemnities against all loss, etc., by 
reason of the bond, Second Nat. Bank v. U. S. Fidelity & Guaranty Co., 
4 Cir., 266 F. 489, and against any loss, etc., in consequences of a bond, 
Fidelity & Casualty Co. v. Johnson, 190 Wis. 199, 208 N. W. 791; and 
Hartford Accident & Indemnity Co. v. Dahl, 202 Minn. 410, 278 N. W. 
591, are not helpful in the absence of a showing of like indemnities in the 
instant case. The same is true where the law gives rise to an implicit 
indemnity, Grimes v. Taylor, 93 Ill. App. 494; likewise in cases involving 
express warranties of title in deeds, Walsh v. Dunn, 34 Ill. App. 146; 
Harding v. Larkin, 41 Ill. 413; Rook v. Rook, 111 Ill. App. 398; Swett v. 
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Patrick, 12 Me. 9. Plaintiff argues from analogy of these last cited cases. 
In them and others presented under a note commencing on page 731 in 
105 A. L. R., there was either an unsuccessful defense or suit because of 
a paramount title or a successful defense or suit where there was a legal 
hostile claim which grantees defeated on equitable grounds. The gen- 
eral rule is stated in 14 \Am. Juris, p. 532; 21 C. J. S., Covenants, § 111, 
page 976; and National Bank v. Jack, 334 Ill. App. 186, 78 N. E. 2d 805. 
Insurance cases where there are express undertakings to defend, even if 
the suits are groundless. Socony-Vacuum Oil Co. v. Continental Casu- 
alty Co., Ohio App., 67 N. E. 2d 836; Socony-Vacuum Oil Co. v. Conti- 
nental Casualty Co., 144 Ohio St. 382, 59 N. E. 2d 199; Inter-State Oil 
Co. v. Equity Mut. Insurance Co., Mo. App., 183 S. W. 2d 328; Leonard 
v. Maryland Casualty Co., 158 Kan. 263, 146 P. 2d 378; American 
Fidelity Co. v. Deerfield Valley Grain Co., D. C., 43 F. Supp. 841, are 
not helpful. The language of Mr. Justice Hand in Metropolitan Coal 
Co. v. Howard, 2 Cir., 155 F. 2d 780, does not aid plaintiff because here 
the fact relied on by A. T. & T. and assured by defendants, was true. 
We need not consider cases where attorneys’ fees were allowed as part 
of damages covered by indemnities. 42 C. J. S., Indemnity, § 13, page 
585; Sears v. Nahant, 215 Mass. 234, 102 N. E. 491, Ann. Cas. 1914C, 
1296; Sigmond Rothschild Co. v. Moore, Tex. Civ. App., 166 S. W. 2d 
744. Defendants refer us to insurance cases where express indemnities 
were given against claims for which liability was imposed by law, Cor- 
nell v. Travelers’ Insurance, 175 N. Y. 239, 67 N. E. 578; Henderson 
Lighting & Power Co. v. Maryland Casualty Co., 153 N. C. 275, 69 S. E. 
234, 30 L. R. A., N. S., 1105, and where the assured were denied recovery 
of expenses for the defense of claims not covered by the policy. 

In the insurance cases cited by plaintiff it was stated that liability 
to defend arose when the suits were commenced stating causes of action 
which come within the provisions of the policy. In one case it was said 
that liability need not await final outcome. Socony-Vacuum Oil Co. v. 
Continental Casualty Co., 144 Ohio St. 382, 59 N’.. E. 2d 109. In those 
cases, however, the undertakings were to defend claims even though 
groundless. They are not authority for plaintiff’s claim to the expense 
incurred before the appeal in the Charlotte Nolan case. 

There is no merit in plaintiff's contention that by accepting prosecu- 
tion of the appeal in the Charlotte Nolan suit the defendants are 
estopped to deny liability for plaintiff's expense. In Meyer v. Blake- 
more, 54 Miss. 570 there was a breach of the contract and defendant 
benefited through plaintiff's efforts. Defendants here, by prosecuting the 
appeal with success, satisfied their undertaking. Lawrence v. Wendna- 
gel, 200 Ill. App. 32. A. T. & T. depended upon the bank and Graham & 
Co. Graham & Co. depended upon the bank. The bank depended upon 
Charlotte Nolan’s father. Fortunately, for defendants, the signature 
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turned out to be genuine. We think they had the right to reject the 
tendered defense and await the event which established that fact. Cor- 
nell v. Travelers’ Insurance Co., 175 N. Y. 239, 67 N. E. 578. Unfortu- 
nately for plaintiff, A. T. & T. depended upon the guaranties for pro- 
tection which they were not intended to and did not give. 

The only sure way a corporation in the position of A. T. & T. has of 
protecting itself is to require the stockholder, transferrer, to appear per- 
sonally and the next best protection is the guarantee. Christy, The 
Transfer of Stock, 1929, Sec. 44. Defendants say that to construe the 
guarantees in the manner sought by plaintiff would burden business of 
this kind to the extent that the second best method referred to would 
be eliminated. We agree. We conclude that since the signature was 
not shown to be false, there is no liability on the part of the defendants 
to reimburse plaintiff as assignee and subrogee of American Telephone 
and Telegraph Company for the expense of defending the Charlotte 
Nolan suit. 

For the reasons given the judgment is affirmed. 

Affirmed. 


BURKE, P. J., and LEWE, J., concur. 










BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 
























Disposition of Bank Shares by Gift or Bequest 


Wentworth v. Russell State Bank, Supreme Court of Kansas, 205 Pac. Rep. 
(2d) 972 








Under the statutes pertaining to banks and banking the stock- 
holders are without authority to adopt amendments to the charter 
or to the by-laws, the effect of which is to limit the right of existing 
stockholders to dispose of their shares by gift or bequest or to restrict 
rights of inheritance. In a case where the registered owner of bank 
stock dies testate, bequeathing his shares to a named legatee, and 
his estate is duly administered and upon final settlement thereof the 
probate court orders that the shares be delivered to the legatee, the 
legatee may tender the shares to the bank for transfer, and if the 
bank refuse, may maintain a suit or action to compel the transfer 
to be made. 


Appeal from District Court, Russell County; C. A. Spencer, Judge. 

Mandamus proceeding by Ellen B. Wentworth against Russell State 
Bank and others to compel a transfer of bank stock. From a ruling de- 
nying a motion to quash alternative writ, the defendants appeal. 

Affirmed. 

C. R. Holland, of Russell (Walker Wm. Smith, of Russell, on the 
brief), for appellant. 

John C. Woelk, Jr., and Charles Boyle, both of Russell, for appellee. 


THIELE, J.—This was a proceeding in mandamus to compel a 
transfer of bank stock. An alternative writ was issued. The defendants 
filed their motion to quash that writ, and that motion being overruled, 
they have appealed to this court. 

Insofar as it is necessary to note, the motion for the writ alleged the 
status of the parties; that the defendant bank was chartered in 1928 and 
E. M. Wentworth at the time of his death owned thirty shares repre- 
sented by certificate. No. 180 dated July 2, 1929, for one share; by 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1422. 
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certificate No. 183 dated December 5, 1929, for nineteen shares; and by 
certificate No. 186 dated February 24, 1930, for ten shares; that Went- 
worth died July 6, 1944, and his will was duly admitted to probate in 
the probate court of Russell County; that under its terms Ellen B. 
Wentworth, the plaintiff, was bequeathed the stock; that administration 
of the estate was closed July 15, 1946, and the shares of stock were de- 
livered to her pursuant to the bequest and the orders of the probate 
court, and by reference the probate court records were made part of the 
motion; that the shares were not presented to the bank for transfer on 
its books until March 3, 1948; that on January 7, 1948, at the regular 
annual meeting of the stockholders of the bank, by a majority vote, the 
plaintiff dissenting, the by-laws were amended to read: 


“Section 20. ’ 

“Where the title or ownership of any share of stock of the corporation 
passes by Will or inheritance to beneficiaries, such share or shares, may 
be issued to any fiduciary, heir, or legatee legally authorized to act. 
Provided, that such transfer does not conflict with Section 21 of these 
bylaws and such fiduciary, heir or legatee may receipt for such stock and 
shall be allowed to vote the same at any meeting of the Stockholders by 
furnishing the Bank proper credentials. 

“No fractional shares of stock in this corporation shall be issued. 

“Section 21. 

“Paragraph 1. 

“No stockholder shall sell or assign any shares of stock except to 
Stockholders of record on the books of the Bank, and who, in addition 
to being stockholders, shall have been bona-fide customers of the Bank 
for a period of not less than one year prior to said sale or transfer with- 
out first offering such stock to the Board at the price desired by the 
seller. Should the Board fail to accept such offer within five days from 
the date thereof, such stockholder shall then be permitted to sell said 
stock to any person selected by him, provided, however, that said stock 
shall not be sold at a less price or on better terms than offered to the 
Board. 

“Paragraph 2. 

“No stock shall be issued to surviving heirs at law or beneficiaries 
under Last Wills and Testaments of deceased stockholders or to Bene- 
ficiaries under Trusts, unless 

“(a) Such heirs or beneficiaries reside within 50 miles of the City of 
Russell, Kansas. 

_ “(b)_If the heirs-or beneficiaries reside more than 50 miles from the 
City of Russell, Kansas, then that either the decedent or the creator of 
the Trust shall have been actual bona-fide customers at least one year 
prior to the date of the death of the decedent or the creation of the trust, 
provided, that any such estate, trusts and/or beneficiaries shall have 
the right of disposing of such stock under the same limitations as im- 
posed on living stockholders in Paragraph 1, of this section. 

“Paragraph 3. 

“All stock issued after the date of the adoption of these by-laws shall 
have paragraphs 1 and 2 of Section 21 printed on the stock certificate 
and all outstanding certificates shall be surrendered by the owners for re- 
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issuance into new certificates. No dividends shall become payable on 
any shares without said parts of Section 21 printed thereon and all old 
stock certificates shall be surrendered by the present stockholders for re- 
issuance. 

“Paragraph 4, 

“The secretary and treasurer shall not issue any new stock to any 
new owners without premission of the Board. 

“Paragraph 5. ' 

“It is the intent of the Stockholders under the terms and provisions 
of this section to prevent more stock getting into the hands of non- 
resident owners who do no business with the bank.” 


It was further alleged that at a special meeting of the stockholders 
of the bank held February 10, 1948, for the purpose of amending the 
charter, by a majority vote, plaintiff voting in the negative, the charter 
was amended to include verbatim the language used in by-law 20 and 
the first paragraph of by-law 21 as quoted above. We note there is no 
allegation whether the amendments to the charter were ever submitted 
to the state banking board for its approval. 

It was further alleged that plaintiff was 83 years of age and desired 
to secure a transfer of the stock to herself and her children and that she 
caused the certificates to be endorsed for one share to be transferred to 
her son, F. R. Wentworth, who resided in Russell, had done business 
with the bank for more than one year prior to her demand, but was not 
a stockholder of record; for one share to her daughter, Ruth, who re- 
sided in California, had not done any business with the bank within one 
year prior and was not a stockholder of record; and for twenty-eight 
shares to herself, and that she lived in Russell, did business with the 
bank, but was not a stockholder of record; that she presented the stock 
certificates 'to the officers of the bank and requested re-issuance of the 
thirty shares as above set forth upon the original forms and free and un- 
encumbered by the restraints, restrictions, limitations and inhibitions 
required under the amefided by-laws and charter, and that the bank, 
through its officers, refused to make such a transfer, and that such re- 
fusal was wrongful, arbitrary, capricious, illegal and willful, and de- 
signed and intended to deny her the full use and enjoyment of her bank 
shares. 

It was then alleged in detail that the amended by-laws limited her 
rights as to the class of persons who could take from her, restricted the 
price at which she could sell, denied her the right to transfer her shares 
either by sale, gift or bequest, to her own children, or to procure a trans- 
fer to herself, and that she will suffer irreparable damage and injury if 
the bank is not directed to make the transfers requested; that the 
amended charter and by-laws constitute a deprivation of property with- 
out due process of law in violation of her rights under the fourteenth 
amendment to the Constitution of the United States, a restraint of trade, 
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devalue her stock by impairing and destroying the negotiability of her 
certificates of stock, deprive her of her right to freely bequeath, assign 
or sell her property, and of her constitutional rights under section 17 of 
the bill of rights to the Constitution of Kansas, and that such charter 
and by-laws are willful, capricious, arbitrary, unreasonable, inequitable, 
unlawful and void. “) ta gheid 

The question presented by the appeal is whether the trial court 
erred in denying the motion to quash the writ. In discussing that ques- 
tion we shall refer to the parties as the plaintiff and the bank. 

The bank first contends that the motion for the writ does not show 
upon its face that the plaintiff is entitled to maintain the action. The 
bank inerprets the motion as alleging that E. M. Wentworth owned the 
thirty shares at the time of his death; that he died leaving a will under 
which the shares were bequeathed to the plaintiff; that the estate was 
closed and the stock was delivered to plaintiff who did not cause it to 
be promptly transferred to her; that the shares when tendered for trans- 
fer were not accompanied by a proper written assignment, proof of 
plaintiff's appointment as executrix, and a certified copy of the will and 
of the order of the court directing the transfer. It is to be borne in mind 
that a motion to quash an alternative writ is equivalent to a demurrer. 
See e. g. Citizens Utilities Co. v. City of Goodland, 146 Kan. 172, 173, 
69 P. 2d $18; Kansas City Life Ins. Co. v. Banaka, 150 Kan. 334, 336, 
92 P. 2d 63; Gafney v. Wilson County Hospital, 150 Kan. 945, 96 P. 2d 
613. Under familiar rules a petition attacked by demurrer is entitled to 
a liberal interpretation. We are of the opinion that the allegation that 
E. M. Wentworth owned the shares in his lifetime, bequeathed them to 
plaintiff by his will which was duly admitted to probate in the Russell 
County probate court and that on final settlement that court ordered 
the shares delivered to her, sufficiently alleged her ownership. It may 
be conceded the bank might be warranted in demanding proof of her 
right to a transfer of the shares before making such a transfer to the 
plaintiff, but in view of G. S. 1947 Supp. 9-903, that bank shares “shall 
be transferred on the books of the bank in such manner as the bylaws 
thereof may direct,” it would not seem to be a condition precedent that 
plaintiff plead the by-laws and compliance, but on the contrary, if there 
was any defect in her tender, that it be pleaded as a defense, for it is to 
be remembered she is not a stockholder of record charged with knowl- 
edge of the by-laws—she merely wishes to become one. What has been 
said applies also to the form of assignment and the manner of execution. 
Once it is conceded that the plaintiff is the owner of the shares, it follows 
she is entitled to a transfer of them to her or as she directs. If the form 
or manner of execution of the transfer does not meet the bank’s require- 
ments the challenge should be made by answer and not by demurrer. 
In our opinion it may not be said that the motion for the writ did not, 
upon its face, show that the plaintiff was entitled to maintain the action. 
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The bank next contends that the motion for the writ failed to show 
facts sufficient to entitle her to the writ. Although it makes some argu- 
ment that plaintiff inferentially admits the bank would have issued 
certificates as requested by her, had they included the amendments to 
the charter, it correctly states that the plaintiff is not merely seeking 
transfer of the stock, but is seeking to compel transfer and the issuance 
of néw certificates to plaintiff and her nominees upon the original forms 
used, and which shall not contain the restrictive provisions of the by- 
laws as quoted heretofore. We pause here to note that the forms of 
certificates issued to E. M. Wentworth contained a provision that before 
the stock could be sold it must be offered to the board of directors. That 
particular restriction is not the one presently in issue, and is not one of 
those to which plaintiff objected when she tendered her stock for trans- 
fer and what is later said does not refer to it. Her objection was to 
amendments adopted in 1948 and those are the ones to which we refer 
hereafter. The question actually presented is whether the amendments 
to the by-laws and charter are effective and binding upon the plaintiff. 
If they are, she is not entitled to the form of certificates demanded. If 
they are not, she is so entitled. 

The bank premises its argument with a statement that the legisla- 
ture, by Laws 1939, Ch. 152, adopted a general corporation code, and 
that the bank comes under its provisions. The act appears as G. S. 1947 
Supp. Ch. 17, ‘Art. 24 to Art. 45, both inclusive. References hereafter 
made are to chapter and section number. Our attention is first directed 
to 17-4501, which states that all private corporations shall be governed 
by the act, except that it shall not be deemed to supersede laws under 
which corporations of particular classes, including banks, have been cre- 
ated and concerning which particular provisions have been made, but 
that where the act is not inconsistent, it shall be construed as supple- 
mental to such laws and not in derogation thereof. Apparently assuming 
consistency, a matter later mentioned, the bank directs attention to 
17-3213 that every holder of stock shall have a certificate signed as 
therein provided, to 17-3215 that the certificate shall contain certain in- 
formation and shall state any other provisions which may be required 
either by law or by the articles of incorporation, to 17-3001(G) author- 
izing the corporation to adopt by-laws not inconsistent with the constitu- 
tion and laws of the United States or of this state, among other things, 
“for the certification and transfer of its stock,” and to 17-3107 providing 
for the adoption of by-laws under conditions stated. No particular com- 
ment on the above sections is necessary. Our attention is also directed 
to 17-2803 which provides that the articles of incorporation may also set 
forth (B) any provision the incorporators may choose to set forth for 
conduct of the affairs of the corporation, and “creating, defining, limit- 
ing and regulating the powers of the corporation, the directors and the 
stockholders . . . provided, such provisions are not contrary to the laws 
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of this state,” and (F) “A provision reserving to the corporation and 
existing shareholders the right to purchase and acquire the stock of a 
selling stockholder before sale to a nonstockholder.” The only provisions 
of the statutes pertaining to banks and banking to which the bank di- 
rects attention are G. S. 1947 Supp. 9-1114, that the board of directors 
shall consist of not less than five nor more than twenty-five members, 
all of whom shall be stockholders, and that a majority shall be residents 
of the county or adjoining county, and to 9-1117 that no person shall 
be a director unless he be the owner of common stock of a par value of 
$500 which shall not be pledged, hypothecated or assigned in any way. 

From all of the above it is argued that the amendments to the char- 
ter and by-laws have a statutory foundation. 

Passing for the moment any provision of the statutes pertaining to 
banks and banking, we are of the opinion that neither by-law 20 nor 
by-law 21, paragraph 1, which were incorporated into the charter of the 
corporation, are authorized by the provisions of the general corporation 
code. Lengthy discussion is not needed to demonstrate that there is no 
provision of the general corporation code which authorizes a limitation 
on the rights of prior existing stockholders or limiting the title or owner- 
ship of their shares passing either by will or inheritance as contemplated 
in the first amendment, or that prevents the owner or his heir or legatee 
from giving away or selling the same, without first making an offer to 
the board (presumably the board of directors) and if that board refuse 
to some other person on no better terms. Just how an owner could give 
his stock to his child either by present gift, will or inheritance without 
offering it to the board on the same terms does not appear. Further, the 
general corporation code 17-3004 prohibits a corporation from acquiring 
its own stock except under conditions not of present importance. True, 
the present amendment says “Board” and that means either the board 
of directors or it means nothing. But the board is only the agent of the 
corporation and as such is an ineligible purchaser. If it was intended to 
mean the individual members of the board the provision would be con- 
trary to the provisions of 17-2803, subd. F. Nor can it be argued that 
the board would purchase for existing stockholders, for that is reading 
into the amendment something that is not there. 

On the general power of a corporation to purchase its own shares, and 
holding it may not do so, see Steele v. Telephone Association, 95 Kan. 580, 
148 P. 661. 

Insofar as the amendments to the by-laws are concerned, and with 
reference particularly to the shares outstanding prior thereto, by-law 21, 
paragraph 2, restricts descent of property and places restrictions thereon 
in a manner that finds no basis in the corporation code, and in violation 
of property rights as fixed by the probate code. 

Insofar as amendment to by-law 21, paragraph 3, is concerned, not 
much need be said. There is no statute which pretends to authorize it 
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and that its effect is to take property without due process of law. hardly 
seems debatable. 

Even though the amendments to the charter and by-laws could be 
justified under the general corporation code, they still would have to 
meet the requirements of the statutes pertaining to banks and banking. 
Laws 1947, Ch. 102, G. S. 1947 Supp. Ch. 9, Art. 7 to Art. 20, both incl. 
Under this act the charter must be approved by the state banking board. 
(Prior to 1947 approval was by state charter board, G. S. 1935, 9-101.) 
Under the entire act extensive provisions are made for listing of stock- 
holders and liabilities of stockholders, but we note only 9-903 which pro- 
vides that stock be deemed personal property and shall be transferred on 
the books of the bank in such manner as the by-laws thereof may direct, 
but that under conditions stated and not of present importance there 
shall be no transfer; 9-1112 which provides that no bank shall acquire 
any of its shares, except upon conditions not here applicable; and 9-907 
which provides for the sale of the stock of delinquent stockholders. 

The substance of 9-903 has been the law of this state for many years. 
See Laws 1897, Ch. 47, § 52, appearing as G. S. 1935, 9-153. In Madison 
Bank v. Price, 79 Kan. 289, 100 P. 280, an action in equity to compel 
transfer of bank shares was under consideration, and it was there held 
that it was the statutory duty of a bank to make transfers of its stock 
upon its books, unless the registered holder was indebted to it or unless 
the bank was insolvent, as provided in the above statute, but if the re- 
strictive conditions did not appear the bank had no discretion in the 
matter. In that case it was also said that the person seeking transfer 
did not have an adequate remedy by action for damages and might 
maintain an action of mandamus or a suit in equity. There is no provi- 
sion of the banking act which authorizes any limitation on ownership of 
shares of stock. The statutory provision for transfer on the books of the 
bank in such manner as the by-laws may direct, refers to the manner of 
making the transfer and does not confer power on the stockholders to 
make a provision that before stock may be transferred it must be first 
offered to the board of directors on the same terms as to another 
transferee. : 

No separate discussion of 9-1112 is necessary for what has been said 
previously as to sales to the board under the general corporation code 
also applies here. 

Under 9-907 providing for the sale of stock of any stockholder delin- 
quent under its terms, it is provided that if such stock be sold at private 
sale and the price offered by any nonstockholder shall not exceed the 
highest bid of any stockholder, then such stock shall be sold to the stock- 
holder. Eligibility of a purchaser at. public sale is not specifically stated, 
but the whole section indicates a sale to the highest bidder. This section 
indicates lack of power in the stockholders or the board of directors of 
a bank to adopt either the amendments to the charter or to the by-laws. 
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The bank also presents some argument tending to show that the 
amendments to the charter and the by-laws were necessary to the con- 
tinued prosperity of the bank and the community which it serves, and 
that plaintiff and her nominees should have no difficulty in meeting the 
requirements made. We shall not discuss motives, good faith or the pos- 
sibility of compliance, for they are not determinative of the issues pre- 
sented. A somewhat simlar argument in Steele v. Telephone Association, 
supra, was not considered a defense. 

The bank also contends that the plaintiff had an adequate remedy 
at law and that she was not entitled to a writ of mandamus. In our 
opinion plaintiff did not have an adequate remedy at law. One of the 
by-laws demanded that she surrender the certificates of stock and accept 
others containing the restrictive provisions as a condition precedent to 
being entitled to dividends. Although perhaps not so intended, another » 
required that she offer her shares to the board, presumably as a gift, 
before she could give them to her children. Another restricted the right 
of beneficiaries under her will, if she bequeathed the stock. If she sur- 
rendered the present certificates and accepted new ones, she probably 
would have waived objections. If she did not, and attempted a suit for 
damages, she would be confronted with great difficulty in establishing 
the amount thereof, in addition to which she would ultimately lose her 
stock, a thing she evidently did not desire to do. 

In Madison Bank v. Price, supra, which was a suit in equity to com- 
pel a transfer of stock, the defendant urged that plaintiff’s remedy was 
an action for damages rather than the relief sought. This court denied 
the contention, stating that the courts had recognized plaintiffs right to 
maintain a suit in equity or an action of mandamus. In the course of 
its opinion the court said: 


“Tt needs no witness to testify that the stock of small interior banks 
of this state are not found listed in general market reports. Nor is such 
stock a current commercial commodity in the locality where the bank is 
situated. Its real value depends upon many fluctuating factors which 
cannot be established in dollars and cents. The book value is rarely, if 
ever, the actual value, and the consideration of sales is determined by 
the needs and desires of seller and purchaser, rather than by any market 
or other standard of price. Besides this, the ownership of such stock is 
attended with certain well recognized privileges and advantages, which 
enhance its value, but which are not measurable in money. Therefore 
there is no fair or just way of arriving at the actual pecuniary damages 
a party would suffer if deprived of the registration of his stock. Beyond 
this, however, such stock has peculiar characteristics ‘of its own, which 
make it specially desirable. It gives the owner the right to be admitted 
into the corporation, to share in its government, and to participate in the 
exercise of its franchises. It is idle to say that he can take damage 
money and go out and possess himself of an equal number of shares of 
the same stock. If he could the bank might not allow them to be trans- 
ferred. It is just as idle to say that he can satisfy his desires with other 
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shares of other stock equally as good. Therefore it is not only inequitable 
and unjust that a shareholder should be compelled, at the caprice of the 
bank, which has no rights of its own in the premises, to market stock 
which he has just purchased, but the remedy at law for a refusal to 
register a transfer is inadequate.” 79 Kan. loc. cit. 293, 100 P. at 
page 282. 


In Steele v. Telephone Association, supra, which was an original 
proceeding in mandamus in this court, the question of another remedy 
is not discussed. In that case the writ was allowed. 

We conclude that the bank’s contention, that the writ should have 
been denied because the plaintiff had an adequate remedy at law for 
damages, cannot be sustained. 

We do not find it necessary to discuss appellee’s separate contentions 
that the amendments constitute unlawful discriminations in violation of 
section 17 of the bill of rights of our state constitution, or unlawful re- 
straints of trade and of free alienation of property, that they are in vio- 
lation of public policy, or that they deprive her of her property without 
due process of law in violation of the Fourteenth Amendment of the 
Constitution of the United States. 

We conclude that the trial court did not err in overruling the bank’s 


motion to quash the alternative writ of mandamus, and that the ruling 
should be and it is affirmed. 





Obligation to Furnish List of Bank Stockholders 





In re Murray’s Will, Surrogate’s Court, 88 N. Y. Supp. (2d) 579 





Section 62 of Title 12, U. S. C. A., Banks and Banking, requires 
that officers of every national bank shall keep a full and correct list 
of the names and residences of all shareholders and the number of 
shares held by each, which list shall be subject to inspection of all 
shareholders during the business hours. The right of inspection un- 
der this statute is held not to be limited by any time restrictions or 
even to purposes not inimical to interest of corporation. 

In the final judicial settlement of the trustees’ accounts in thi 
case, one of the objectants has asked for certain information with 
respect to the status of corporations, the stock of which is held by 
the trustees. With respect to one corporation the trust owns a con- 
trolling interest, viz., fifty-two per cent, while with respect to another 
corporation the interest is a minority one. Both corporations are 
national banks. It is held that the trustees by virtue of their having 
legal title to stock need only to request of the banks’ officers the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $1438. 
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right to inspect the stockholders list and to make copies thereof. 
The trustees are directed to furnish to the objectant lists of stock- 
holders in both banks. 


Proceeding in the matter of the final judicial settlement of the ac- 
count of proceedings of Francis W. Murray, Jr., and Joseph Merritt, as 
trustees under the last will and codicil of George W. Murray, deceased, 
wherein Helen H. Crummey, as administratrix de bonis non of the estate 
of Spencer Murray Crummey, deceased, and others, appeared as remain- 
dermen and named objectant applied for an order requiring the trustees 
to furnish certain information with respect to corporate finances and a 
list of stockholders. 

Order for objectant in accordance with opinion. 

Richard L. Davisson, of New York City, for Helen H. Crummey. 

Hartman, Sheridan & Tekulsky, of New York City (Daniel J. Madi- 
gan, of New York City, of counsel), for George M. Crummey, remain- 
_ derman. 

Merel Scheidell, of Goshen, for Edward C. Crummey, remainderman. 
Henry B. Merritt, of Goshen, for trustees. 


TAYLOR, S.—In this final judicial settlement of the trustees’ ac- 
counts, one of the objectants has asked for certain information with re- 
spect to the status of corporations, the stock of which is held by the 
trustees. With respect to one corporation the trust owns a controlling 
interest, viz., fifty-two per cent, while with respect to another corpora- 
tion the interest is a minority one. Both corporations are national banks. 
No question of practice is raised with respect to the manner in which the 
information has been requested. At the Surrogate’s suggestion the trus- 
tees consented to furnish certain of the information to the objectant 
and an order embodying this consent has been entered and the informa- 
tion has been furnished. Decision was reserved with respect to the de- 
mand that the trustees furnish to the remainderman-objectant a list of 
stockholders of both banks. 

Prolonged and exhaustive search on the part of counsel, as well as 
the Surrogate’s own efforts, have brought to light no reported decision 
involving the point in issue. 

The objectant cites Section 62 of Title 12, U. S. C. A., Banks and 
Banking, which, in substance, requires that officers of every national 
bank shall keep a full and correct list of the names and residences of all 
shareholders and the number of shares held by each, which list shall be 
subject to inspection of all shareholders during the business hours, and 
urges that this statute should be liberally construed. In text it contains 
no limitations. Compare New York Stock Corporation Law, § 10. The 
courts have held with respect to the right of a holder of national bank 
stock to inspect the stockholders list, that the statute is unambiguous 
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and the right of inspection is not to be limited by any time restrictions, 
or even to purposes not inimical to the interest of the corporation. People 
ex rel. Lorge v. Consolidated National Bank, 105 App. Div. 409, 94 
N. Y. S. 173; Hurley v. National Bank of Middletown, 252 App. Div. 
272, 299 N. Y. S. 241; Matter of Schwamm v. United Nat. Bank of Long 
Island in New York, 269 App. Div. 692, 53 N. Y. S. 2d 676. 

This statute may be useful there only as pointing out the fact that 
Congress, which has exclusive control over the matter of inspection of 
stockholders lists of national banks, Lauer v. Bayside National Bank, 
244 App. Div. 601, 280 N. Y. S. 139, intended a liberal policy, for here, 
the banks as such are not parties to this proceeding and it might very 
well be doubted that this Court would have jurisdiction to direct the 
banks as such to permit stockholders list inspections. Then, too, this 
trust corpus not yet having been distributed the remaindermen are at 
best equitable and certainly not legal owners of the stock. 


The decision here will be placed upon a rather broad ground arising 
out of the relationship between a trustee and the cestui que trust. There 
could be no doubt that a trustee owes the duty of full disclosure to the 
trust beneficiary. Marcellus v. First Trust & Deposit Company, 264 
App. Div. 601, 36 N. Y. S. 2d 284, 286, affirmed 291 N. Y. 372, 52 N. E. 
2d 907; 4 Bogert on Trusts and Trustees, § 961; 2 Scott on Trusts § 173; 
Restatement of the Law of Trusts § 173. 

In the marcellus case, which involved the status of the trust invest- 
ments and whether or not they were in such form that the trustee was 
in position to accede to the beneficiary’s request to withdraw some of 
the principal of her trust fund as she had the right to do under the trust 
agreement, the Court said that “All of the material facts should have 
been made known to her and none of them should have been concealed 
or disguised.” 


Professor Bogert in his Work on Trustees, Vol. 4, § 961, states the 
rule thus “from these considerations it follows that the cestui is entitled 
to demand of the trustee all information about the trust and its execu- 
tion for which he has any reasonable use. If the beneficiary asks for 
material information about the terms of the trust, its present status, 
past acts of management, the intent of the trustee as to future opera- 
tion, or other incidents of the operation of the trust, and these requests 
are made at a reasonable time and place, and not merely vexatiously, it 
is the duty of the trustee to give the cestui the facts for which he has 
asked.” 

The same thought is expressed in 2 Scott on Trusts, § 173, viz., “The 
trustee is under a duty to the beneficiaries to give them upon their re- 
quest at reasonable times complete and accurate information as to the 
administration of the trust.” 

That a trustee is obligated to render a full and accurate account of 
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all his transactions in the performance of his trust, including the man- 
agement of a corporation, the controlling, interest of which is in the 
trust, is well settled law. Matter of Steinberg’s Estate, 153 Misc. 339, 
274 N. Y.S. 914; Matter of Witkind’s Estate, 167 Misc. 885, 4 N. Y. S. 
2d 933. 

The objectant has stated the reasons for which he desires the stock 
list. In passing it may be said that the reasons are not frivolous and 
that being so it is not for the Court to decide whether or not such list 
will be beneficial to the objectant in determining the value of the stock 
in question, that being the substantial issue here involved, for two of 
the three remaindermen have expressed a desire to take the stock in 
kind at the appraised value as stated in the account, while the objectant, 
for good reasons not here material, has stated that she is not in position 
to accept the stock in kind and that the value at which it is carried in 
the trustees’ account is well under both its market and book values. 
With this in mind there is applicable here the statement of Surrogate 
Delehanty in Matter of Witkind’s Estate, 167 Misc. 885, 891-892, 4 
N. Y. S. 2d 933, 944: 

“Whether a complete disclosure of all facts made by those who have 
the facts, namely, the executors, would change the complexion of the 
matter, cannot be known until all these facts have been formally pro- 
vided. An additional observation is necessary,—where the court has 
power to require fiduciaries to report the transactions of corporations 
in which the estate is interested the question of appropriateness should 
not be raised. Whether the facts revealed by an accounting in behalf 
of the corporation activities are or are not important can only be known 
after they have been exhibited. ‘As a practical matter therefore in every 
case where the court can require disclosure of corporate affairs on an 
accounting by estate fiduciaries it will exercise its power in favor of 
the disclosure.” . 

The same thought is expressed by Professor Scott (2 Scott on Trusts, 
§ 173) in this language “They (beneficiaries) are entitled to examine 
the trust property and the accounts and vouchers and other documents 
relating to the trust and its administration.” 

While the Surrogate cannot control the action of the trustees as 
officers and directors of corporations (in this instance one trustee being 
the president of one bank and another trustee the president of the 
other), nevertheless, under the plenary jurisdiction of Surrogates’ 
Courts, Surrogate’s Court Act, § 40, the Court may control and direct 
the actions of the fiduciaries, and this may, whether directly or in- 
directly, affect their actions as officers and directors of corporations of 
the stock which they hold in their fiduciary capacities, and by virtue of 
the same power the Court may direct a fiduciary to exhibit all informa- 
tion within ‘its control which bears on the fortunes of the estate and to 
take whatever actions may be necessary to get the required data. Matter 
of Barrett’s Estate, 168 Misc. 937, 6 N. Y. S. 2d 689; Matter of Eddy’s 
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Estate, 175 Misc. 193, 22 N. Y. S. 2d 961. Here, the trustees by virtue 
of their having legal title to stock need only to request of the banks’ 
officers the right to inspect the stockholders list and to make copies 
thereof. Banks and Banking, Title 12 U. S. C. A. § 62. True, the 
trustees, in their capacity as such, may not have these stock lists, but 
neither do they have details of the banks financial status and manage- 
ment—as hereinbefore indicated there is now no doubt that trustees 
having the control of corporations by reason of ownership of the ma- 
jority of the stock may be required to account in detail the corpora- 
tion’s financial affairs. 

The trustees will be directed to furnish to the objectant lists of stock- 
holders in both banks. 

Settle order by consent or on five days’ notice. 


Right of Payee to Sue Any One of Guarantors on 
Joint and Several Guaranty of Notes 


Merchants Bank of New York v. Pearl, Supreme Court, 88 N. Y. Supp. 
(2d) 286 


Where a guaranty of notes is several as well as joint in character, 
payee may sue any one of the guarantors individually and not pro- 
ceed against the other guarantors. 

In this case there is no requirement that all guarantors must be 
sued together or that any one of them should be sued before any 
other one. Nor is there even a requirement that the bank must 
proceed first against the primary debtor before proceeding against 
the guarantors. The guaranty in this case was absolute by its terms 
and defendant’s liability to pay thereunder became fixed immedi- 
ately upon the failure to pay the principal debtor. The mere delay 
to prosecute sureties in the absence of any request to do so does not 
discharge the surety who may subsequently find' himself prejudiced 
by such delay. 


Action on notes by the Merchants Bank of New York against Irving 
Pearl, Hyman Stolov, and others. On plaintiff's motion for summary 
judgment against Hyman Stolov. 

Motion granted. 

Israel H. Zinovoy, of New York City, for plaintiff. 

Alfred L. Weiss, of New York City, for defendant Stolov. 


PECORA, J.—This action was brought against defendant Stolov 
and four others as joint and several guarantors of certain promissory 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $618. 
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notes held by plaintiff as payee. Except for defendant Stolov all the 
other defendants have defaulted and the action has been severed as 
against him. Stolov admits the making of the guarantee and all the 
essential allegations of the complaint except that he denies upon infor- 
mation and belief the balance due on said notes. He sets up as a de- 
fense that plaintiff has failed to act diligently against his co-guarantors 
in that it failed to commence suit against them for ten months after the 
primary debtor assigned for the benefit of creditors, shortly after the 
notes became due and were not paid; that several of the co-guarantors 
are insolvent and have filed petitions in bankruptcy or are about to 
become insolvent and that as a result his right to subrogation or contri- 
bution from them has been prejudiced. Defendant does not specify 
which of his co-guarantors are so situated. It is defendant’s contention 
that this failure to commence action earlier constitutes lack of due dili- 
gence which would defeat plaintiff's right to recovery against him. He 
urges that in any event a question of fact is presented as to whether 
such delay was or was not such a lack of due diligence upon _plaintiff’s 
part. I am unable to agree with that contention. A reading of the 
guarantee indicates that it is extremely broad and almost completely 
unconditional in scope and does not in any way limit the time in which 
the plaintiff might proceed against any of the guarantors. Further it is 
several as well as joint in character which means that plaintiff might, 
if it chose, sue any one of the guarantors individually and not proceed 
against the others. There is no requirement therein that all guarantors 
must be sued together or that any one of them should be sued before 
any other one. Nor is there even a requirement that the bank must 
proceed first against the primary debtor before proceeding against the 
guarantors. The only way provided in which liability may be termi- 
nated is by a written notice, to that effect, given to the bank. No claim 
is made that such a notice was given. 

The cases relied upon by defendant respecting his claim that lack of 
due diligence discharged him from liability do not apply here. They 
refer to the situation where the contract actually required the creditor 
to proceed against the principal debtor diligently before proceeding 
against the guarantor or surety. In this case the guarantee was abso- 
lute by its terms and defendant’s liability to pay thereunder became 
fixed immediately upon the failure to pay by the principal debtor. The 
mere delay to prosecute sureties in the absence of any request to do so 
does not discharge the surety who may subsequently find himself prej- 
udiced by such delay. Hard v. Mingle, 206 N. Y. 179, 99 N. E. 542, 42 
L. R. A., N.S. 1181. No request was made by defendant upon plain- 
tiff to proceed against the guarantors. The defense alleged is therefore 
without merit. Defendant has raised no triable issue and the motion 
for summary judgment is accordingly granted. Settle order. 
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Agreement to Pay Note “On or Before” 
Certain Time 


a 


State v. Ratzburg, Supreme Court of Louisiana, 40 So. Rep. (2d) 395 


The words “on or before” recited in purchase money note and 
mortgage signified that the maker of the note had the right to pay 
all the installments and accrued interest at one time, i. e., liquidate 
the obligation prior to its maturity without paying the entire interest 
on the full term of the note. 


Mandamus by the state on relation of R. D. Elliott and others 
against Dr. Fred Ratzburg and others to compel the cancellation of a 
mortgage. From a judgment denying the writ, relators appeal. 

Judgment reversed, and writ made peremptory in accordance with 
opinion. 

C. B. Prothro, of Shreveport, for plaintiffs-appellants. 

W. M. Phillips, of Shreveport, for defendants-appellees. 


PONDER, J.—The relators have appealed from a judgment reject- 
ing their demands, in a mandamus proceeding, for the cancellation of 


a mortgage. 

The relators purchased from E. H. Lyles and his wife, by credit deed, 
Lots 10 and 11 in Block 4 in the Dixie Place Annex, a sub-division of 
Caddo Parish, with the buildings and improvements thereon, for a con- 
sideration of $3,800, payable as follows: $1,250, cash and the balance 
to be paid in monthly installments of $40 each, due on or before the 
fifth day of each month beginning April 5, 1946. A note was executed 
and identified with the mortgage, retained in the credit deed, calling 
for the balance of the unpaid purchase price, wherein it was stipulated 
that the note is payable in'‘monthly installments of $40, each due on or 
before the fifth day of each month beginning April 5, 1946 and a like 
sum on or before the fifth day of each succeeding month until the note 
has been paid in full. The note bears 6% interest from date, payable 
monthly, until paid. The relators made regular payment on the note 
through October 5, 1947, at which time they offered to pay the respond- 
ent the balance due on the principal and the accrued interest, which 
was refused by the respondents after a tender had been made. There- 
upon the relators filed the present suit seeking to have the mortgage 
securing the note cancelled and erased from the records of Caddo Parish. 
The trial judge was of the opinion that the words “on or before” recited 
in the deed and note did not signify that the maker of the note had the 
right to pay all the installments and accrued interest at one time, i. e., 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §842. 
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liquidate the obligation prior to its maturity without paying the entire 
interest on the full term of the note. He therefore rejected the relators’ 
demand and they have appealed. 

Opposing counsel contend that the only question presented for our 
determination is whether the relators have the right under the terms 
of the deed and the note to pay the entire balance due plus accrued 
interest only or can the holder of the note refuse to surrender the note 
until the relators pay the balance with interest for the full term of the 
note. 

Under the provisions of Article 1945 of the Revised Civil Code 
parties are governed by their legal agreements and courts are bound to 
give legal effect to the contracts according to the true intent of the 
parties, which intent is to be determined by the words used in the con- 
tract. It is true that Article 2052, Revised Civil Code provides that 
“What is due only at a certain time, cannot be demanded before the 
expiration of the intermediate time” but where the parties have agreed 
that it may be paid on or before a certain time it would appear that the 
obligor has the right to discharge the debt at any time before the day 
named. He cannot be compelled to pay the debt before its maturity 
but the privilege of paying it before that time is granted to him by 
the use of the words “on or before.” It is a well recognized rule of con- 
struction that words must be given their common accepted meaning. 
From our examination of the jurisprudence of other states, it appears 
that the common law authorities are divided although the weight of the 
jurisprudence is to the effect that the use of the words “on or before” 
where there is no stipulation prohibiting the payment before maturity 
.gives the debtor the option or privilege of paying the principal with 
accrued interest at any time he sees fit prior to maturity. 

Article 2053, R. C. C. is identical with Article 1187 C. N. The com- 
ments of the French Commentators are more persuasive in a determina- 
tion of the issue raised in this case because we are governed by the civil 
law. “s Lt” 


“There remains for us to observe, bearing on the effect of the term, 
that being presumed to be inserted in favor of the debtor (citing laws), 
the debtor may well defend himself against paying before the expiration 
of the term; but the creditor may not defend himself against receiving 
if the debtor wishes to pay; unless it should appear from the circum- 
stances that the time of payment was agreed upon in favor of the 
creditor as well as in favor of the debtor.” Pothier, Obligations, n. 233 
(Vol. I) —Translation. 

“The term is always presumed stipulated in favor of the debtor, if 
the contrary is not written in the contract.” 

“The term is always presumed stipulated in favor of the debtor un- 
less from the stipulation or circumstances it would result that it has been 
given in favor of the creditor.” Baudry-Lacantinerie, Obligations, Vol. 
2, page 151, par. 974, et seq. 
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In this case we have an additional factor in favor of the debtor that 
grants him an option to retire the obligation whenever he sees fit be- 
cause the due date of the installments are fixed as being “on or before” 
the fifth day of each month. 

For the reasons assigned, the judgment appealed from is reversed 
and set aside, the writ is made peremptory and V. G. Simmons, Clerk 
of the Court and Ex-Officio Recorder of Mortgages for the Parish of 
Caddo is hereby ordered to cancel and erase from the Records of Caddo 
Parish the mortgage recorded in Mortgage Book 312, page 523, result- 
ing from a recordation of a credit deed wherein Robert D. Elliott and 
his wife purchased from E. H. Lyles and his wife Lots 10 and 11, Block 
4, Dixie Place Annex, a sub-division of Caddo Parish, with all buildings 
and improvements thereon and upon payment of the amount tendered 
by the plaintiffs. All costs to be paid by the respondents. 


Note to Settle Dispute 


Hall v. Beavers, Court of Appeals of Georgia, 51 S. E. Rep. (2d) 879 


A compromise or mutual accord and satisfaction is binding on 
both parties. Where a claim is disputed, and is settled and adjusted 
by the parties, and a contract is accordingly made whereby one 
promises to pay to the other a sum of money, the promisor is bound 
thereby, though such questions be really free from doubt, and prop- 
erly resolved would have absolved him from all liability. More- 
over, in order to render valid the compromise of a claim, it is not 
essential that the matter should be really in doubt. It is sufficient 
if the parties consider it so far doubtful as to make it the subject 
of a compromise. 

Since the maker in this case admits that the note actually rep- 
resents a disputed consideration, and has thus failed to sustain his 
plea of want of consideration, he cannot in the absence of fraud vary 
by parol the terms of his unconditional promise by which the dis- 
puted claim has been liquidated. The testimony shows that the 
$125 note sued on represents a disputed consideration. No fraud 
has been alleged in connection with the note sued on. 


‘Action by F. G. Beavers against H. Dennis Hall on a promissory 
note. Judgment for plaintiff and defendant brings error. 

Affirmed. 

F. G. Beavers sued H. Dennis Hall on a promissory note for $125 
principal, together with interest and attorney’s fees. The defendant 
admitted a prima facie case for the plaintiff, and further answering 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $1264. 
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alleged “that the plaintiff was bound by contract to cancel and deliver 
to him a security deed upon certain realty held by defendant in Sumter 
County, nevertheless, the plaintiff failed and refused to perform his con- 
tractual obligation unless the defendant would execute and deliver to 
him the aforesaid promissory note for a pretended debt which the de- 
fendant did not owe and which had no connection whatsoever with 
the said security deed, whereupon the said defendant did sign and de- 
liver the said note for the sole purpose of obtaining the cancelled secur- 
ity deed which the plaintiff was already under a duty to cancel and 
deliver.” 

On the trial, the defendant, H. Dennis Hall, assumed the burden of 
proof, and testified as follows: “On March 27, 1946, I signed and deliv- 
ered to F. G. Beavers a note in the sum of $125.00, payable November 
1, 1946. It is the same note upon which Mr. Beavers is now suing me 
in this court. At the time I signed and delivered this note to Mr. 
Beavers I owed him nothing. I signed it in order to get Mr. Beavers 
to cancel and deliver to me a security deed on 50 acres of land I bought 
from him in Sumter County. I bought this land from Mr. Beavers in 
1943. He told me when I bought it that he would sell it to me for 
$1,500.00 and that this could be paid $300.00 down and $400.00 per year 
for three successive years with interest. When we entered into this 
transaction I paid him $300.00 down and gave him a security deed on 
the land for the $1,200.00 balance. He told me that when I paid him 
this $1,200.00 balance he would cancel and deliver to me the security 
deed I was giving him. This security deed was in favor of Mrs. L. B. 
Williams, but all of my dealings about this land were with Mr. Beavers. 
He was the one that was to cancel and deliver to me the security deed 
and he finally did it as her attorney in fact after he got me to sign this 
note for $125.00 which I did not owe. My father and I had rented this 
50 acres of land from Mr. Beavers for several years up until 1941, but in 
1941 and 1942 he rented it to someone else and then in 1943 we started 
dealing with him to buy the place. I remembered that when we rented 
this place my father and Mr. Beavers had a dispute about some back 
rent which Mr. Beavers claimed we owed, so when I started talking to 
Mr. Beavers about buying the place he was reminded about this back 
rent which he had been claiming and he told us that all he wanted was 
$1,500.00 for the place and that if I would pay him that for it he would 
forget about the back rent and give me a clear title to the property. 
We asked Mr. Beavers about surrendering to us the two rent notes 
which he had been claiming we owed him on and he said he would give 
them to us but that they had been stolen from his car. I paid for this 
property in accordance with the agreement we had until the last pay- 
ment came due in 1946 and I could not get Mr. Beavers to take it. I 
tried and tried to get him to take it, but he would not do it. Finally 
we got Mr. Beavers up to lawyer Fort’s office and again I tried to get 
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Mr. Beavers to take the payment and he would not do it unless I would 
sign a note for the back rent which he now claimed had never been paid. 
This was the first time he had said anything about any back rent since 
we discussed it at the time I bought the place. He now wanted me to 
sign a note for $240.00 and I would not do it and he kept on until he got 
down to $125.00. I told him that I did not owe him anything and that 
I was not going to sign any notes, but when he got down to $125.00 I 
decided to sign the note and give it to him. I figured it would be a whole 
lot better to fight over the note if he ever tried to collect it than it would 
be to let him tie up my 50 acres of land. I signed the note for $125.00, 
but I did not owe him anything and I did it to get him to cancel and 
deliver to me the security deed which he had promised to do when I paid 
him $1,500.00. This note did not have anything to do with the $1,500.00 
as I paid him that amount in full; it was just that he would not take the 
last payment on the $1,500.00 and cancel my security deed like he said 
he would unless I would sign this note for $125.00 for a debt I did not 
owe. When I signed the note he cancelled and delivered to me the secur- 
ity deed as attorney in fact for Mrs. L. B. Williams and also gave me two 
rent notes totalling $240.00 and they are the same ones which he had 
previously stated were stolen from his car and which he told us we could 
forget about if I would pay him $1,500.00 for the 50 acres of land. Mr. 
Beavers’ name does not appear in the body of the deed which I claim 
he was under obligation to cancel. It is a security deed from me to Mrs. 
L. B. Williams. When I signed this deed I delivered it. to Mr. Beavers 
and Mr. Beavers was the one who cancelled it as attorney in fact for 
Mrs. L. B. Williams. My father and I engaged the law firm of Fort and 
Fort to represent us in attempting to close the transaction and invited 
Mr. Beavers to meet us at our lawyer’s office, which he did. Mr. Bea- 
vers raised the contention in the law office that my father and I owed 
him $240.00 back rent which we denied. We argued and discussed the 
matter for some forty minutes and Mr. Beavers finally suggested that I 
give him a note for $125.00 and that he would surrender his rent claim 
for $240.00. At first I refused and then my lawyer called me out of the 
room and told me that I ought to go ahead and sign it because it would 
be better to fight over the $125.00 note than to fight over the rent notes 
and the land. After this my lawyer drew in his own handwriting the 
note sued upon and I signed it and gave it to Mr. Beavers and Mr. Bea- 
vers delivered to me the two rent notes which he claimed we owed and 
also the cancelled security deed.” Furlow Hall, father of the defendant, 
testified as follows: “I am the father of H. Dennis Hall. I made ar- 
rangements with Mr. Beavers for Dennis to buy this 50 acres of land. 
When I made these arrangements I asked Mr. Beavers about the back 
rent which he claimed we owed and which I claimed we didn’t. He said 
he would take $1,500.00 for the place and would give Dennis a clear 
title to the place. I told him that would be satisfactory, but in order to 
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avoid any misunderstanding coming up later I wanted him to surrender 
the rent notes which he was holding and upon which he claimed we owed 
him. He said he would give them to us but they had been stolen out 
of his car. These rent notes covered the years 1939 and 1940, the last 
two years we rented the place before we bought it in 1943, and they 
were for $120.00 per year. I did not pay these notes because Mr. Bea- 
vers was supposed to make some repairs on the place and did not do it 
and I made them and charged it back to him. These notes state that no 
repairs are to be required of the landlord, Mr. Beavers, but the repairs 
I am talking about came up before I signed these rent notes. Mr. Bea- 
vers had agreed to make these repairs and I never could get him to do 
it so I got tired of waiting for him and made them myself and charged 
them back to him. We did not rent this place during 1941 and 1942 
and during those two years Mr. Beavers did not say a thing to us about 
this back rent we were supposed to owe, but when Dennis got ready to 
buy it in 1943 I wanted to make sure that this matter about the back 
rent was settled and that was when Mr. Beavers told me that if Dennis 
would pay him $1,500.00 for the property he would forget about the 
back rent and that he would surrender the old rent notes he had been 
holding but that they had been stolen out of his car. After we made ar- 
rangements for Dennis to buy this place I never heard any more about 
this back rent until that day up there in Fort’s office where Dennis tried 
to get Beavers to take the final payment on the $1,500.00 which he was 
supposed to pay for the place and Beavers would ‘not do it and brought 
out these rent notes. At first he wanted Dennis to sign a note for $240.00 
and then he came down until he got down to $125.00 and Dennis signed 
it and gave it to him. All the time this was going on Dennis told him he 
did not owe him anything and asked him to give him the cancelled se- 
curity deed he had promised him when he made the last payment. When 
Dennis signed the $125.00 note, Beavers took the final payment on the 
$1,500.00 and as attorney in fact for Mrs. L. B. Williams cancelled and 
delivered to Dennis the security deed on the 50 acres of land. He also 
gave to Dennis the rent notes he had been holding and they were the 
same notes which he had previously told us he would surrender to us if 
it were not for the fact they were stolen out of his car.” This was all of 
the evidence. At the conclusion of the testimony, the trial judge di- 
rected a verdict for the plaintiff. The defendant excepted to the direction 
of the verdict, by a direct bill of exceptions to this court, on the grounds: 
“(1) Because the evidence introduced did not demand a verdict in favor 
of the plaintiff. (2) Because the evidence introduced by the defendant 
constituted a legal defense to the plaintiffs suit and as such was entitled 
to consideration by the jury; (3) Because the evidence introduced 
raised an issue of fact which should have been submitted to a jury and 
which would have legally authorized them to find a different verdict 
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from that directed by the court; (4) Because the court erred in on 
a verdict for the plaintiff.” 
Claude N. Morris, of Americus, for plaintiff in error. 
Eugene Horne and R. L. LeSueur, both of Americus, for defendant 


in error. 


SUTTON, Chief Judge (after stating the foregoing facts) . 

Hall the plaintiff in error, alleged that the note sued on was made 
by him to Beavers, the defendant in error, for the sole purpose of ob- 
taining the cancellation of a security deed which the defendant in error 
was already under a duty to cancel and deliver to him, but refused to do 
so until the plaintiff in error executed the note in question for a pre- 
tended debt which he did not owe. 

The evidence shows that Hall had purchased a 50 acre tract of land 
for which he agreed to pay $1500, that he paid $300 cash and gave three 
notes for $400, each, payable yearly, for the balance and that he exe- 
cuted a security deed to this land, in favor of Mrs. B. L. Williams, to 
secure these notes; that he had all of these transactions with Beavers 
and paid all of the notes except the last one and Beavers refused to ac- 
cept payment for this one; that Hall and his father had been renting 
this land for several years before Hall bought it; that for the purpose of 
getting the transaction closed, Hall and his father invited Beavers to 

.meet them in their lawyer’s office, which he did; that Beavers contended 
the Halls owed him $240 on two notes for back rent, which they denied. 
Hall testified further: “We argued and discussed the matter for some 
forty minutes and Mr. Beavers finally suggested that I give him a note 
for $125.00 and that he would surrender his rent claim for $240.00. At 
first I refused and then my lawyer called me out of the room and told 
me that I ought to go ahead and sign it because it would be better to 
fight over the $125.00 note than to fight over the rent notes and the 
land. After this my lawyer drew in his own handwriting the note sued 
upon and I signed and gave it to Mr. Beavers and Mr. Beavers delivered 
to me the two rent notes which he claimed we owed and also the can- 
celled security deed.” 

The evidence conclusively shows that the note sued on was given in 
settlement of the two disputed rent notes. “A compromise or mutual 
accord and satisfaction is binding on both parties.” Code, § 20-1205. 
“Where a claim is disputed, and is settled and adjusted by the parties, 
and a contract is accordingly made whereby one promises to pay to the 
other a sum of money, the promisor is bound thereby, though such ques- 
tion be really free from doubt, and properly resolved would have ab- 
solved him from all liability. Moreover, in order to render valid the 
compromise of a claim, it is not essential that the matter should be really 
in doubt. It is sufficient if the parties consider it so far doubtful as to 
make it the subject of a compromise.” Folds v. Folds, 187 Ga. 463, 466, 
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1S. E. 2d 4, 5. For rulings to the same effect see City Electric Ry. Co. 
v. Floyd County, 115 Ga. 655, 657, 42 S. E. 45; Glenn v. Zenovitch, 128 
Ga. 596 (3), 58 S. E. 26; Preston v. Ham, 156 Ga. 223, 119 S. E. 658; 
and Prince Hall Masonic Bldg. Ass’n. v. Howard, 36 Ga. App. 169, 136 
S. E.94. “A defendant must stand or fall upon his defense as laid [citing 
cases] and since the defendant by his evidence admits that the note 
actually represents a disputed consideration, and thus failed to sustain 
his plea as made, setting up a want of consideration, he would not, in the 
absence of a sufficient plea of fraud, be able to vary by parol the terms 
of his unconditional promise by which the disputed claim had been 
liquidated [citing cases].” Stewart v. Hardin, 24 Ga. App. 611, 612(2), 
101 S. E. 716, 717. The testimony of both Dennis Hall and his father 
shows that the $125 note sued on represents a disputed consideration. 
They testified that Beavers contended that they owed the two rent 
notes for $240, which they denied; that they argued and discussed the 
matter for some time and Beavers finally suggested that Dennis Hall 
give him a note for $125 and that he would surrender the rent notes for 
$240; that Hall’s lawyer then drew in his own handwriting the note sued 
on and H. Dennis Hall signed and delivered it to Beavers and Beavers 
delivered the two rent notes to Hall and also cancelled the security deed. 
So, the evidence for the defendant defeats his own contention that the 
note sued on was without consideration. No fraud was alleged or claimed 
by the defendant in connection with the note sued on. Code § 110-104 
is as follows: “Where there is no conflict in the evidence, and that intro- 
duced, with all reasonable deductions or inferences therefrom, shall de- 
mand a particular verdict, the court may direct the jury to find for the 
party, entitled thereto.” Where a defendant admits a prima facie case 
in the plaintiff and assumes the burden of proving an affirmative defense, 
but fails to carry such burden, the court may properly direct a verdict 
for the plaintiff. Southern Ry. Co. v. Miller, 40 Ga. App. 448, 150 S. E. 
100; Jenkins v. Lowrey, 24 Ga. App. 108, 100 S. E. 37; Jarrel v. Gillespie, 
24 Ga. App. 805, 102 S. E. 370. The verdict in favor of the plaintiff in 
the present case was demanded and the trial judge did not err in so di- 
recting. The case of Hall v. Morrison, 92 Ga. 311 (1), 18 S. E. 293, 
cited and relied upon by the plaintiff in error, is not applicable and con- 
trolling under the facts of this case. 
Judgment affirmed. 


SUTTON, C. J., MacINTYRE, P. J.. GARDNER, PARKER, and 
TOWNSEND, JJ., concur. 
FELTON, J., dissents. 
FELTON, Judge (dissenting) . 
I recognize the principles of law cited by the majority as to the bind- 
ing effect of a promise made in settlement of a disputed claim. How- 
ever, there are other principles of law which might be found by a jury to 
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be applicable here. One is that the issue must be contested by both. par- 
ties in good faith. Here we have the second settlement of the same dis- 
puted claim. The first settlement is not denied by the plaintiff. Under 
the ruling in Hall v. Morrison, 92 Ga. 311, 18 S. E. 293, there was a ques- 
tion for the jury whether the rent notes were settled in the real estate 
trade and whether the later claim on the rent notes was made in good 
faith, or whether there was a mere pretended claim which had no basis 
in law or fact. 


Transferee of Negotiable Note Held Not Holder 
In Due Course 


Citizens Loan Corporation v. Robbins, Court of Appeal of Louisiana, 40 So. 
Rep. (2d) 503 


The transferee of a negotiable note who has actually directed the 
transaction between vendor and purchaser is precluded from claim- 
ing the protection accorded a holder in due course. 

The evidence in the instant case conclusively establishes the fact 
that plaintiff was so directly interested and involved in the transac- 
tion of purchase that he cannot escape the legal imputation that he 
stands in the shoes of the vendor. 


Action by the Citizens Loan Corporation against Alton T. Robbins 
on a promissory note. From a judgment for the defendant, plaintiff 
appeals. 

Affirmed. 

Love & Bailey, of Shrevesport, for appellant. 

Wellborn Jack and Ashley J. Gold, both of Shreveport, for appellee. 


HARDY, J.—Plaintiff alleging that it is the good faith holder and 
owner for value, brought this suit on a promissory note secured by 
Chattel mortgage on a 1935 Oldsmobile Fordor automobile. There was 
judgment in favor of defendant, from which plaintiff has appealed. 

The facts show that one H. F. Hunter, a mechanic’s helper, who was 
a fellow employee of the defendant, Robbins, was indebted to plaintiff, 
which indebtedness was secured by a chattel mortgage on the automo- 
bile involved in this suit. Hunter proposed the sale of the car to the 
defendant, Robbins; an agreement was reached and the two repaired 
to plaintiffs office where one of plaintiff’s officials procured the prepara- 
tion of the necessary instruments in connection with the transaction. 
Plaintiff released Hunter from his indebtedness, and, on standard printed 
forms, prepared a bill of sale transferring the automobile from Hunter 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §632. 
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to the defendant, Robbins, drew a chattel mortgage, which was executed 
by Robbins, and supplied a printed promissory note which was made 
payable to Hunter, signed by Robbins, and on the reverse side endorsed 
by Hunter to plaintiff. The defendant paid the plaintiff corporation 
$10 for the services rendered. 

On the second day after the transaction above related, while defend- 
ant was driving the automobile, the vehicle went out of control, left the 
road and was practically demolished. On the following morning de- 
fendant notified plaintiff of the accident and offered to return the car, 
which offer was refused. 

The defense to plaintiff's demands in this suit is based upon the 
denial that plaintiff is a holder in due course and, as a consequence, 
that it is answerable for the alleged redhibitory vices and defects of the 
automobile purchased by defendant. In the determination of this cause 
it is therefore necessary to resolve two points; first, whether the plaintiff 
is the holder in due course of the note sued upon and thereby freed 
from equitable defenses, and, second, if the first proposition be answered 
in the negative, whether defendant has established the evidence of 
redhibitory vices and defects to a degree which relieves him of liability 
on the note given in consideration of the purchase of the vehicle. 

We think it is clearly established by the jurisprudence of this State 
that the transferee of a negotiable note who has actually directed the 
transaction between vendor and purchaser is precluded from claiming 
the protection accorded a holder in due course. C. I. T. Corporation v. 
Emmons, La. App., 197 So. 662; International Harvester Co. v. Carruth, 
La. App., 23 So. 2d 473; General Motors Acceptance Corporation v. 
Swain, La. App., 176 So. 636. 

The evidence in the instant case conclusively establishes the fact 
that plaintiff was so directly interested and involved in the transaction 
of purchase that he cannot escape the legal imputation that he stands 
in the shoes of the vendor. 

Proceeding to a consideration of the second point, we find the de- 
fendant has established, by a preponderance of the evidence, the fact 
that the destruction of the vehicle resulted from the failure of a defective 
coupling rod which in the course of operation of the car gave way, there- 
by rendering proper steering and consequent control by the driver im- 
possible. The defect manifested itself within three days immediately 
following the sale, thus establishing the presumption of its existence 
before the sale, in accordance with the provisions of Article 2530 of the 
Civil Code. 

But it is contended on behalf of plaintiff that the defect was one 
which might have been discovered upon simple inspection, and there- 
fore did not constitute a redhibitory vice under Article 2521 of the 
Civil Code. 
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We think it is plain by reference to the wording of the article in 
question that the defect complained of in this case did not come within 
the meaning of “apparent defects” discoverable by “simple inspection,” 
which are the terms used in the Article. The testimony of the witnesses 
preponderates on the point that the defect existing in the tie rod was 
not apparent nor was it susceptible of discovery without a thorough 
inspection. 

It is further urged on behalf of plaintiff that the defendant, being an 
automobile mechanic, was possessed of the means and skill of finding 
the defects in the vehicle purchased and, failing to exercise them, he 
cannot now be heard to complain of alleged misrepresentations, citing 
Great Eastern Oil & Refining Company v. Bullock, 151 La. 209, 91 So. 
680; G. J. Deville Lumber Company v. Jaubert, 19 La. App. 48, 139 
So. 502. 

The facts reflected in the cited cases remove them from any analogy 
to the present case. We know of no principle which would require an 
expert mechanic to make a minute examination of the automobile in 
order to determine the existence vel non of vices and defects. 

Finally, we note plaintiff's argument to the effect that defendant 
could not expect much of a 1935 model automobile. We assume that 
defendant recognized, by reason of the age of the vehicle, that he would 
likely be subjected to annoyance, inconvenience and difficulty in main- 
taining the car in operation, but none of this, in our opinion, would 
justify the conclusion that he expected the automobile, suddenly and 
without warning, to leave the road upon which it was traveling and 
destroy itself on the roadside, subjecting him, incidentally, to serious 
bodily injury. Such an assumption would be entirely contrary to any 
standard of human behavior. 


For the reason assigned, the judgment appealed from is affirmed at 
appellant’s cost. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Apportionment of Trustee’s Compensation 


Old Colony Trust Co. v. Townsend, Massachusetts Supreme Judicial Court, 
May 2, 1949 

Although a testator’s will made no mention of trustee’s compensation 
and the placing of the burden of such compensation, the testator did 
indicate in his will that his primary and sole concern was the welfare of 
his daughters, income beneficiaries of the trust, and that he did not 
care beyond that as to the disposition of the trust principal. The court 
therefore determined that the trust income should not bear the entire 
burden of the trustee’s compensation but that, under L. 1941, Ch. 36, 
the compensation should be apportioned between income and principal, 
nothing being in the will to the contrary. 


Attachment of Spendthrift Trust Income for Alimony 


Safe Deposit & Trust Company of Baltimore v. Robertson, Maryland Court 
of Appeals, No. 123 


An open question in this state has been resolved in the instant case. 
Income from a spendthrift trust is subject to attachment for alimony 
payments owing under court decree by the income beneficiary to his 
divorced wife. 


Attorney’s Fees 


Kauffman v. Hunt, Pennsylvania Court of Common Pleas, (No. 1) 65 District 
and County Reports 566 

Where the fund out of which attorneys claim compensation is already 
in existence and before the court for distribution, and such fund was 
created before the services for which claim is made were rendered, and 
where the only result of the litigation -is to change the order or rate of 
distribution, the attorneys’ must look to their own clients for their com- 
pensation. However, where the fund has been created and brought into 
being through the efforts of the attorneys and without whose efforts 


647 
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there would have been no fund for distribution, the attorneys have an 
equitable charging lien upon the fund and the court may properly award 
compensation out of the fund. 


Charitable Gift; 30-Day Limitation 


Estate of Gredler, Pennsylvania Supreme Court, Nos. 31, 35-38 


Where there was on the part of the testatrix an enforceable contrac- 
tual obligation (which she had previously entered into with her hus- 
band) to will property to charitable beneficiaries, the devise of her 
property to such charities as she designated in her will was made in 
performance of her previously incurred contractual obligation and was 
not rendered void by reason of her death within thirty days from the 
execution of her will. Whether or not she devised the property to 
charities, the obligation of testatrix could have been enforced against 
her had she failed to perform it and she could not evade such obligation 
by either a wilful or a negligent postponement of the execution of her 
will until the thirty-day period preceding her death. Under any reason- 
able interpretation of the Wills Act of 1917 (Section 6), it has no appli- 
cation to such a situation as is here present. The bequests to charity 
are not invalid. 


Fees of Administrator and Attorney 


Estate of Armstrong v. Gibson, Washington Supreme Court, No. 30,786 


The compensation of an administrator and that of an attorney, when 
fixed and determined by the court, become charges against the whole 
estate and should be paid out of estate funds. The compensation can- 
not be made specific charges against the property awarded and set off 
to the surviving spouse. 


Defeasible Equitable Fee in Trust 


Parkhurst vv. Jonsberg, Massachusetts Supreme Judicial Court 


Testatrix created a trust directing the trustees “to pay the income 
(from a designated bank deposit) to my grandson, until he shall reach 
the age of twenty-one years, at which time I further direct my said 
trustees to pay him the net income of entire trust estate, quarterly, until 
he shall reach the age of twenty-six years, at which time I further direct 
my said trustees to pay over to the said grandson the entire principal, 
but in the event that the said grandson shall die before the termination 
of said trust, then I direct my said trustees to pay over the entire trust 
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fund to my two sisters.” Testatrix died in 1933, her two sisters died in 
1942 and 1943, respectively, and her grandson died in 1945, not having 
reached the ages of twenty-one or twenty-six years. The will gave to 
the grandson an absolute: equitable interest in the trust fund, in the 
nature of a fee, which interest was presently vested although the time 
for enjoyment of the principal was postponed until he should attain the 
age of twenty-six years. The interest of the grandson, though absolute 
in the sense of being equivalent to a fee, was determinable upon his 
death before arriving at the age of twenty-six years, in which case the 
entire trust fund was to pass by way of executory bequest or devise to 
the two sisters of testatrix. 


Executor’s Breach of Duty 


In re Sylvester, N. Y. Surrogate’s Court, 121 N. Y. L. J. 1259 


A widow who had filed her election to take her intestate share kept 
pressing the executor for payment, but there were no liquid funds in 
the estate. The executor borrowed $1,000 from his business and paid it 
to the widow, in exchange for an assignment of the elective share to the 
executor individually. When estate funds became available, the executor 
paid himself $1,341.27 as the estimated value of the elective share, re- 
sulting in a personal profit of $341.27, in violation of his fiduciary duty 
of undivided loyalty to those beneficially interested in the estate. The 
executor will be surcharged in the sum of $341.27 and directed to restore 
the same to the estate. 


Invasion of Corpus 


Orange First National Bank v. Preiss, N. J. Superior Court, Docket No. 169-28 


Testator created a trust out of the residue of his estate, directing the 
trustees “to pay to my said wife, Mae L. Preiss, during the term of her 
life, in quarter yearly payments, all the income therefrom, and to pay 
from the principal thereof, to the extent that said income is not suffi- 
cient, her living expenses, the expenses of maintaining her home and 
household with servants and nurses, and the cost of such medical, 
surgical and hospital care she may receive.” Testator’s widow was an 
invalid suffering from Parkinson’s disease which rendered her helpless. 
The testator, a dentist, gave up his practice to nurse his wife, and since 
his death she has had twenty-four hour a day care by nurses, doctors, 
etc. The income from the trust was insufficient to pay all her expenses 
and the trustees have invaded corpus. Upon a review of the will, it is 
clear that testator’s only concern was for his invalid wife while she 
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lived. He knew that after his death his widow would require medical 
treatment and nursing for the remainder of her life. Realizing from his 
own experience that the income from his estate would be insufficient to 
defray her living expenses and the maintenance of their home and house- 
hold, he left his trustees no discretion as to how they should act in the 
matter. To the extent that the income was insufficient, he directed them 
to pay from the principal, her living expenses and the expenses of main- 
taining the home and household with servants and nurses, as well as 
medical, surgical and hospital care. The fact that the widow is possessed 
of a separate estate is of no moment in arriving at a decision in this 
matter. The mandate of the testator is clear and unambiguous. The 
trustee is instructed to pay from corpus the expenses mentioned in the 
will to the extent that the income from the estate is insufficient. 


Insurance Proceeds in Trust 


Mutual Life Insurance Co. of New York v. Cleveland, U. S. District Court, 
Penn. Civil Action No. 6721 


The trustee of insurance proceeds to be held for the benefit of the 
insured’s daughter would have active duties to perform in the maintain- 


ing and investing of the fund until the daughter should enter a college 
and then the payment of the funds as needed for the expenses of her 
education. The trust was an active one in the personal property. 


Liability of Estate for Partnership Claims 


Harvey v. Harvey, California District Court of Appeal, Civ. No. 16,674 


Losses sustained by a partnership after the death of one of the part- 
ners are not chargeable to the deceased partner’s estate, because the 
estate is a thing apart from the partnership. The estate’s interest is 
fixed as of the date of decedent’s death and debts thereafter incurred 
by the partnership are its own obligations without right of contribution 
from the estate. 


Ownership of United States Savings Bonds 


In re Siverson, N. Y. Surrogate’s Court, 121 N. Y. L. J. 1275 


Pursuant to both federal regulations and New York State law, the 
person designated as beneficiary of United States savings bonds pur- 
chased by decedent is entitled to the proceeds of such bonds as against 
the surviving widow of decedent who elected to take her intestate share 
and claimed the proceeds of the bonds. 
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Extra Compensation for Trustees 


Kennedy Estate, Pennsylvania Orphans’ Court, Philadelphia County, No. 3262 


Testator’s trust agreement provided for “a commission of five (5) 
percent to the Trustees on all the said income and interest collected and 
on all surplus (if any) realized on buying in and selling real estate as 
aforesaid.” The trustees may not claim compensation in excess of that 
provided in the trust, unless the services rendered were extraordinary 
in character. The court found that the services rendered were not 
extraordinary in view of the length of time the trust had run, the type 
of investments which originally formed the corpus of the trust, and the 
fact that the conversion schedule appearing in the account reflected a 
substantial loss in the administration of the principal account. 


Disposition of Trust Corpus 


Freeman’s Estate, Pennsylvania Orphans’ Court, No. 9 


Testatrix created a trust for her four children, one-fourth of the 
income to be payable to each child for life. Disposition of the corpus 
was made only in the event any of the children died leaving a minor 
child or children, him surviving, who attains the age of 21 years, or who 
leaves a child or children of full age living at the death of the deceased 
child of testatrix. The clause “In case any of my said children shall die 
without leaving issue living at the time of his or her death, then the share 
of such deceased child shall be payable by said trustee to my surviving 
children, share and share alike” related solely to a distribution of income 
and not to a distribution of corpus. Therefore, there was no provision in 
the trust for disposition of corpus in the event testatrix’s child or children 
died without issue surviving. The residuary clause providing that “all 
the rest, residue and remainder of my estate, of every character what- 
soever, and wheresoever situated” shall go to the testatrix’s four chil- 
dren, the undisposed of portions of trust corpus passed into and with 
the residuary estate. 


Bank Account Used for Personal Needs Termed Business Property 


Hooper v. Hightower, Indiana Appellate Court, No. 17,802 


Testator bequeathed three-fifths of his business to his wife specifi- 
cally pointing out that this bequest included all the furniture, fixtures 
and personal property used in connection with the operation of the 
business, its good-will and accounts receivable. To his cousin, he left 
the “remaining two-fifths of said business.” Testator left a bank ac- 
count which he used in connection with the business, and at intervals 
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wrote checks on it for personal needs to pay living expenses and to make 
deposits in other banks. The court found that the bank account was 
as much a part of the business as any of its assets, and the mere fact 
that testator occasionally wrote checks on it for personal needs did not 
change its general nature. Consequently, the cousin was entitled to two- 
fifths of the account included as part of the bequest to her. 


Invasion of Corpus; Successor Trustee’s Powers 


Industrial Trust Co. v. Monaghan, Delaware Chancery Court 


The residuary estates of testator was placed in trust, with testator’s 
nephew named as trustee having the power “to apply the net rents and 
incomes, and such part of the principal as he shall deem fit, for the 
support and maintenance of my beloved wife for and during the term 
of her natural life.’ The court concluded that this power to invade 
the corpus for the support and maintenance of the testator’s wife 
passed to the successor trustee. The will gives the original trustee a 
broad discretionary power with respect to the making of payments 
from principal. He was given the right to determine the time and 
amount of any such payment. However, he could only make such 
payments for the widow’s support and maintenance. 


Retention of Investment 


In re Patchogue Citizens Bank & Trust Co., N. Y. Supreme Court, 121 
N. Y. L. J. 1334 

Although responsibility for the original investment made by a settlor 
is not to be placed upon the trustee who acquired such investment, the 
trustee is under a duty, once it acquires the asset, to test its soundness 
for retention in the trust estate and, if the trustee found it unsound, or 
in any way unsafe, to dispose of it to the best advantage with reasonable 
promptness. However, a trustee who acted with as reasonable prompt- 
ness as the circumstances permitted was not to be surcharged for a loss 
sustained in the disposition of an investment acquired in the estate, 
where the period of administration involved was during an economic 
depression at which time the real estate market was low and the avail- 
ability for use of the property in question was limited. The failure to 
derive rental income from the property while it was in the trustee’s hands 
was not due to any lack of diligent effort being made but rather to the 
economic conditions then existing. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Annuity Taxable to Beneficiary 


R. E. Copeland v. Commissioner, U. S. Tax Court, 12 T. C. No. 131 


An annuity payable quarterly and actually paid entirely out of in- 
come from property of the testamentary trust is taxable to the bene- 
ficiary under section 22(b) (3). 


Contributions to Pension Trust 


Logan Engineering Co. v. Commissioner, U. S. Tax Court, 12 T. C. No. 113 

Petitioner, a solvent corporation on an accrual basis of accounting, 
issued and delivered its promissory notes worth their face amounts to 
an Employees’ Trust tax-exempt under section 165, I. R. C. Those notes 


were paid during the following year. It was held that the petitioner 
was not entitled to deduct amount of notes in year of issuance under 
section 23(p), I. R. C. 


Power of Appointment Exercised in Favor of Donee’s Estate 


Estate of Barclay ‘v. United States of America, U. S. Court of Appeals, 
Third Circuit, No. 9668 

Decedent, the donee of a general testamentary power of appoint- 
ment, died in 1937. She exercised the power under applicable Penn- 
sylvania law by devising her residuary estate, after payment of debts 
and specific bequests, to her son. Because she directed that her just 
debts should be paid with the remainder of her estate to go to the son, 
she is held to have commingled or blended the appointive property with 
her separate estate in her residuary estate. Although the son renounced 
his right to take under the exercise of his mother’s power and instead 
elected to take under the default provisions of the donor’s will, his 
renunciation is held to be without effect. There was nothing for him 
to renounce by virtue of his mother’s exercise of the power, since she 
had exercised it in favor of her estate. He inherited all of the residuary 
estate, including both appointive property and separate property, as 
the residuary devisee, and inherited nothing by virtue of any appoint- 
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ment in his favor. The appointive property is held taxable under Code 
Sec. 81l1(a), as a part of decedent’s gross taxable estate, and under 
811 (f) , by reason of the exercise of a testamentary power of appointment. 


Discretionary Power to Distribute in Trustee 


Scarbrough v. Commissioner, U. S. Tax Court, 8 T. C. Memo. 
Docket No. 17845 

Petitioner made a gift in trust in 1945 for the benefit of his grandson, 
a minor. Where the trust instrument recited that the funds comprising 
the trust were “for the use and benefit at all times of” the donee, peti- 
tioner’s son, as trustee, was considered to have a discretionary power to 
determine whether to pay out or withhold either income or principal 
for the duration of the trust. The trust was to terminate when the donee 
should become 21 years of age. Therefore, the gift is held to be of a 
future-interest, and a $3,000 annual exclusion is disallowed. 


Exercise of Power of Appointment 


Estate of E. A. Scott v. United States, District Court of the United States, 
Eastern District of Pennsylvania, Civil Action, No. 6279 

Decedent, who died in 1941, possessed a general testamentary power 
of appointment over property comprising a part of the residuary estate 
of her father, who had predeceased her. Decedent exercised the power 
in such a manner that two takers in default under the will of the donor 
of the power were divested of their estates, and new interests in property 
were created. The entire value of the property subject to the power 
is held includible in decedent’s gross taxable estate. The taxpayer’s 
contention that, since under applicable Pennsylvania law gifts in default 
of exercise are considered vested subject to divestiture, only the difference 
in value between the property passing by the exercise and the amounts 
which the appointees would have received in default should be included 
is rejected. 


Transfer to Son’s Trust Pursuant to Property Settlement 
Agreement 


Hooker v. Commissioner, U. S. Court of Appeals, Fifth Circuit, No. 12532 


In 1935, petitioner entered into a property settlement agreement 
with his wife, incident to a divorce decree which ratified the settlement. 
By the agreement, petitioner transferred property outright to his wife 
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and created trusts for his minor children. Only the trust income was 
payable for the children’s support during minority. In 1943, pursuant 
to a judgment for specific performance of the terms of the agreement, 
petitioner transferred an additional amount to the trust for his son, 
the only surviving child. The transfer to the son’s trust in 1943 is held 
taxable as a gift, less the value of the son’s right to receive the income 
for his support for the year between the date of the transfer and the 
son’s coming of age. 


Reservation of Control of Insurance Trusts 


Estate of Rhodes v. Commissioner, U. S. Court of Appeals, 
Third Circuit, No. 9548 

In 1930, decedent created two trusts, which were subsequently made 
irrevocable. The trusts consisted of insurance policies on decedent’s 
life. His death occurred in 1940. Income arising from the property 
transferred by decedent was to be applied to the payment of premiums 
on policies of insurance, or to such other purposes as he might direct. 
Decedent reserved such ownership rights over the insurance as the 
right to change the beneficiaries, right to borrow on the policies, and 
right to receive their surrender value. The trusts are held taxable by 
reason of the control reserved by decedent, following Commissioner v. 
Estate of Church, 335 U. S. 632. 


Taxability of Grantor 


May C. Goodan v. Commissioner, U. S. Tax Court, 12 T. C. No. 110 


In 1935 eight individuals transferred individually-owned stock in 
two corporations in trust and directed the trustees to pay their pro rata 
share of trust income to themselves for life, then to their respective 
spouses, then to their issue, and then to their heirs until termination of 
the trust, at which time the trust corpus was to go to their issue, if any, 
and then to their heirs-at-law. The trust was to terminate upon the 
death of the survivor of 21 named individuals ranging in age from 68 
years to two months and including the eight trustors. Each trustor 
reserved a power of appointment of his share of trust income and prin- 
cipal after his death. Cash net income was to be, and was, distributed 
to the life tenant-trustors during the taxable years and the income tax 
due thereon was paid by them. Taxable stock dividends received by 
the trust during each of the taxable years was reported as trust income 
and the income tax paid thereon. A provision of the trust agreement 
required stock dividends to inure to principle. Respondent determined 
that the taxable stock dividends constituted income to the life tenant- 
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trustors for the reason that no valid trust was created, or sections 22 (a), 
166, or 167 of the Revenue Act of 1938 and the Internal Revenue Code 
applied. It was held that the trust created herein was a valid trust under 
the laws of California, following Bixby v. California Trust Co., 190 Pac. 
Rep. (2d) 521, and Gray v. Union Trust Co., 154 Pac. Rep. 306. It 
was held further that sections 22 (a) , 166 and 167, supra, are inapplicable, 
folowing Commissioner v. Bateman, 127 Fed. (2d) 266, affirming 43 
B. T. A. 69, and distinguishing Helvering v. Clifford, 309 U. S. 331. 


Trust Fund Established by Employer 


Estate of E. F. Saxton v. Commissioner, U. S. Tax Court, 12 T. C. No. 74 


In 1941, decedent’s employer, for the purpose of providing additional 
compensation to decedent and others, voluntarily created a trust to 
which it transferred certain amounts of money, to be held in trust for 
ten years and then distributed to certain named employees, including 
decedent. On the death of an employee before the expiration of ten 
years, his share of the trust corpus was to be immediately paid to the 
person appointed by the employee’s will, and failing such appointment, 
to his issue. Upon decedent’s death in 1943 without having exercised 
this power of appointment, his share of the trust corpus was paid to 
his children. It was held that the amount of such payments are not in- 
cludible in decedent’s gross estate under either subsection (c) or (d) 
of section 811, Internal Revenue Code. 


Valuation of Partnership Interest 


Estate of S. H. Straus v. Commissioner, U. S. Tax Court 8 T. C. Memo. 
Docket No. 16305 


Decedent’s interest in a partnership with his brother was valued 
by attaching a value to his interest in the partnership good will, as well 
as to his interest in the tangible partnership assets. This conclusion 
was reached although decedent’s surviving daughters was given a right 
to purchase her uncle’s interest and the uncle was given a right to pur- 
chase decedent’s interest, with the purchase price in each case to be 
based on book value alone, without any allowance for good will. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


FDIC Premium 


HE matter of Federal Deposit 

Insurance Corporation assess- 
ments has been drawing more and 
more attention. There is consid- 
erable sentiment in banking circles 
for a reduction in the current an- 
nual rate of 1/12 of 1 per cent of 
total deposit liabilities of member 
banks. As a matter of fact, August 
Thlefeld, president of the Savings 
Banks Trust Company of New 
York, states that the time has 


come for such a reduction. 
Mr. Ihlefeld expresses his opin- 
ion in an article appearing in the 


July issue of the Harvard Business 
Review. He feels that banking de- 
velopments assure a substantially 
smaller volume of losses from fail- 
ures in the future, as compared 
with the pre-1934 period. How- 
ever, he recognizes that a reduction 
or suspension of the assessment 
should be coupled with a provi- 
sion for reimposing the insurance 
promptly, should conditions so 
dictate. 

On the basis of long-term ac- 
tuarial experience alone, Mr. Ihle- 
feld observes, it is difficult to jus- 
tify an immediate reduction in the 
deposit assessment. And although 
the actuarial experience is improv- 
ing with the passage of time and 
the low level of losses incurred, 
much time must elapse before the 
figure for average losses since 1865 
will fall below the current rate of 
assessment. 

“But,” states Mr. Ihlefeld, “de- 


posit insurance for the American 
banking system may be likened to 
the insurance of a factory which 
has recently installed a sprinkler 
system, a greatly improved fire 
protection service, and other safety 
measures not present before. On 
the basis of these changes, the cost 
of insurance should be substan- 
tially less than that indicated by 
the past experience alone.” 

New factors that will lower 
future loss experience as compared 
with past performance are pointed 
out by the Savings Banks presi- 
dent. They are: the greatly im- 
proved quality of assets; improved 
supervisory practices; greater shift- 
ability of assets; the virtual halt in 
the chartering of new institutions; 
larger recoveries from assets of 
closed banks by the FDIC, and, 
finally, the accumulation of sub- 


stantial reserves for insurance by 
the FDIC. 


Mr. Ihlefeld believes that the 
ratio of capital accounts to total 
deposits is less important than the 
ratio of bank capital to risk assets. 
This latter ratio, he declares, is 
favorable, and the fact remains 
that the banks have built up valua- 
tion reserves against risk assets 
that supplement the cushion 
provided by capital accounts. 
“Through a number of fundamen- 
tal changes in legislation, super- 
visory methods, and management 
policies,” he states, “the nature of 
the banking business in the United 
States has been modified funda- 
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mentally since 1933. For the most 
part, banks hold and there is a 
very good reason to believe they 
will continue to hold, nonrisk as- 
sets. Competition in the danger- 
ous form of high interest rates and 
low lending standards has been 
radically curtailed.” 

The FDIC guarantees deposits 
up to $5,000 in any one account. 
To back up its guarantee, it has a 
surplus of over $1,065 million and 
authority to call on the Treasury 
for $3 billion in any emergency. 
Assessments bring in about $120 
million a year, which item amounts 
to about 11 per cent of pre-tax 
earnings of insured banks. 

It should be noted that the 
$5,000 guaranty limit covers about 
96.2 per cent of all insured banks’ 
deposits and that if the limit is 
raised to $10,000, 98.4 per cent of 
all deposits would be covered by 
the guaranty. It seems obvious, 
therefore, that if the guaranty limit 
is raised to the $10,000 level, it will 
become more difficult to sanction 
a cut or suspension in the assess- 
ment rate. 

Reserve System Independence 

A call for greater independence 
of the Federal System has been 
voiced by W. Randolph Burgess, 
chairman of the executive commit- 
tee of the National City Bank of 
New York. Mr. Burgess, who is 
also chairman of the Economic 
Policy Commission of the Ameri- 
can Bankers Association, urged 
bankers throughout the country to 
defend the Reserve system from 
the growing concentration of con- 
trol over its functions in Wash- 
ington. 

After nearly thirty-five years of 
operation, declares Mr. Burgess, 
the “Federal Reserve System is 
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threatened with danger. It is 
threatened by the kind of thinking 
that created totalitarianism in Ger- 
many and Russia and socialism in 
England, by the reasoning that ef- 
ficiency calls for concentrating 
power in bureaus in Washington.” 


Mr. Burgess points out that this 
is a danger, not only for banking, 
but for the country as a whole. “It 
was the principle of Karl Marx,” 
he notes, “that if a group of men 
could get control of the credit re- 
sources of the country, they could 
control the whole country. This 
seemingly logical move to solve our 
money problems by greater con- 
centration of power over credit in 
Washington and in political hands 
is subversive of the principles of 
our democracy. If the bankers of 
the country do not defend the Sys- 
tem from this danger, no one else 
can or will.” 

Now that the war is receding 
into the past, Mr. Burgess wants a 
revitalized Federal Reserve Sys- 
tem with growing independence of 
Treasury policy. This would per- 
mit a vigorous monetary manage- 
ment and would provide the most 
powerful and best instrument that 
Government possesses for moder- 
ating business fluctuations through 
effective use of “the time honored 
powers to influence the cost and 
volume of credit rather than on de- 
tailed control.” 

A deplorable experience during 
the past fifteen years has been the 
tendency in the Reserve System to 
depart from the regional principles 
of management. Mr. Burgess is 
afraid that greater concentration 
of power in the hands of the Re- 
serve Board will cause it to become 
so detached from grass roots opin- 
ion that it will make the wrong 
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decisions. In this connection, he 
observes that “It is a hazardous 
business for a country as large as 
this for such a board to make im- 
portant decisions affecting the lives 
of 135 million people in the de- 
tached, statistical, and political 


atmosphere of Washington.” 


Monetary Policy and Business 


With the automatic release of 
$800 million of member bank re- 
serves on June 30, credit has be- 
come easier. In this’ connection, 
Reserve Board Member Marriner 
S. Eccles cautions us not to expect 
that easier conditions and lower 
rates will, of themselves, cure or 
correct a deflationary trend. Money 
conditions have been easy all along, 
although the latest development, 
he observes, may encourage greater 
use of the existing money supply 
and place the banks in a position 
where they will have still less rea- 
son to restrict credit. Monetary 
policy cannot make lenders lend or 
borrowers borrow, nor can it cor- 
rect maladjustments within the 
economic structure which have 
arisen from non-monetary causes; 
it cannot, for example, bring about 
the very necessary price and other 
readjustments within the economy. 

Mr. Eccles points out that the 
liquidity of the economy is unprec- 
edented; that the consuming pub- 
lic, investors and financing institu- 
tions of all kinds are in a stronger 
financial position than ever before. 
“It is clear,” he states, “that with 
the existence of this condition of 
underlying strength, the only 
change in monetary and credit pol- 
icy that needs to take place is in 
the emphasis and direction of Fed- 
eral Reserve actions toward relaxa- 
tion rather than restraint.” 


LANGUAGE IS 
LUCRATIVE 


e Money talks — it talks 
big salaries in better jobs 
for you —if you’ve mas- 
tered a foreign language. 
Start today at Berlitz. 
Rapid progress, correct 
accent. Spanish, French, 
etc. Open 9 a.m. to 9 p.m. 


BERLITZ taneuaecs 
pyre mene 
New Yor 0 Fifth Ave. 
shissaetiandl Bldg., Hocketeler Center 

6 Court Street 

_— Notional Tower 

319 Charles St. 

fe “0. Newbury St. 

'833 Rand Building 

30 North Michigan Avenue 
1631 Carew Tower 

Leader Building 

David ew Building 
Bankers Building 

838 du Pont Building 

350 Lincoln Road 

..628 Nicollet Avenue 

850 Broad Street 

412 International Mart 
...1700 Walnut Street 
PITTSBURGH Grant Building 
San FRANCISCO ... 26 O’Farrell St. 
St. Lo ..Continental Building 
WASHINGTON ..839 17th St., N. W. 


woe Few 


BALTIMORE . 
Boston 


CINCINNATI 
CLEVELAND . 
DETROIT 

Los ANGELEs .. 
Miami 

Miami Beacu . 
MINNEAPOLIS .. 
NEWARK 

New OrLeEans 
PHILADELPHIA 


Savings Bank Investments 


Corporate bonds on the New 
York State legal list increased $2.5 
billion in the year ended July 1, 
1949. New York State Superin- 
tendent of Banking Elliott V. Bell 
states that corporate issues consid- 
ered to be eligible for purchase by 
savings bank in the Empire State 
are three times the dollar amount 
on the list ten years ago. 

Roughly $1.6 billion of the $2.5 
billion increase has resulted from 
Banking Board action. Since pub- 
lication of the 1948 list, the Bank- 
ing Board has authorized 41 rail 
issues amounting to almost $248 
million, eight telephone company 
issues in excess of $869 million, 
bonds and debentures of fifteen 
electric and gas utilities totalling 
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over $298 million, and three indus- 
trial issues amounting to $190 mil- 
lion. Total amount of securities 
which have obtained their legal in- 
vestment status through Banking 
Board action now stands at nearly 
$8 billion. This total includes 47 
per cent of all corporate obliga- 
tions eligible for savings bank in- 
vestment, as against 44 per cent in 
1948 and 42 per cent in 1947. 

In addition to expansion of the 
legal list through supervisory ac- 
tion, a large volume of other cor- 
porate securities was made avail- 
able to the banks through the re- 
cent amendment of subdivision 21 
of the legal investment statute. 
This legislation, sponsored by the 
Banking Department, permits each 
savings bank, in its discretion and 
subject to certain limitations, to 
invest an amount equal to its sur- 
plus fund in corporate interest- 
bearing securities outside the strict 
confines of the published legal list 
—including issues not generally 
available through public distribu- 
tion channels. 


Bank Examinations 

The four supervisory banking 
agencies—the Comptroller of the 
Currency, the Federal Deposit In- 
surance Corporation, the Federal 
Reserve Board and the National 


Association of Supervisors of State 
Banks—have adopted minor revi- 
sions affecting the examination and 
reporting procedure for State and 
national banks. These modifica- 
tions, however, involve no funda- 
mental changes in procedure and 
do not signify any intention by the 
agencies to be more severe in the 
classification of bank assets. 

The changes adopted provide for 
the abandonment of Roman nu- 
merals II, III and IV in the ex- 
aminers’ classification of bank 
assets, and substitution of the 
terms “sub-standard,” “doubtful,” 
and “loss,” and for discontinuance 
of appraising Group 2 securities on 
the basis of the 18-month average 
of market value. Such securities 
will now be appraised at current 
market value. With respect to U.S. 
Government and other Group I 
(investment quality) securities, no 
change with respect to evaluation 
has been adopted. 

Purpose of these revisions is the 
“clarification and simplification of 
procedure in the interest of more 
uniform application.” The revi- 
sions also recognize the fact that 
the use of the 18-month average 
price for Group 2 securities “is no 
longer of practical significance, 
since the banks of the country have 
only a nominal investment in such 
securities.” 
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IT CAN BE DONE 
... but don’t try it! 


Sometimes you can break all the 
rules—and get away with it. 


The Tower of Pisa, for instance, 
has successfully defied engineering 
rules and the law of gravity for 
over 800 years. 


But for most of us, most of the 
time, the rules hold. Especially in 
saving money. 


The first rule of successful saving 
is regularity ... salting it away every 
payday. 

Occasionally you'll find someone 
who breaks that rule and gets away 
with it. But for most of us, the only 
sure way to accumulate a nest egg is 
through regular, automatic saving. 


In all history there’s never been 
an easier way to save regularly than 
the U. S. Savings Bond way. 


So start today to use either the Pay- 
roll Savings Plan where you work, or 
the Bond-A-Month Plan through 


your bank. 


AUTOMATIC SAVING 
IS SURE SAVING— 
U. S. SAVINGS BONDS 


, Contributed by this magazine in 
co-operation with the Magazine Pub- 
47 lishersof Americaasa public service. 
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What Makes Buzzte write Like tH, 


BUZZIE is just learning to write. And 
every line he writes starts out with 
big letters and ends up with little 
ones. 

The trouble is, he doesn’t plan 
ahead. He just concentrates on those 
big letters. 

Many grownups have the same 
trouble—not with their handwriting, 
but with their money. 

That’s why the Payroll Savings 
and Bond-A-Month Plans are such a 






blessing. They’re “human-nature- 
proof.” The saving is done for you— 
automatically. 


And remember, U. S. Savings 
Bonds bring you $4 for every $3 in- 
vested. 


So don’t let your life run on like 
Buzzie’s handwriting. Sign up today 
for Payroll Savings—or, if you’re not 
on a payroll, the Bond-A-Month Plan 
at your bank. 


Automatic SaAviNG is SuRe SAVING —U.S. SAVINGS Bonos 


Contributed by this magazine in co-operation with the 
Magazine Publishers of America as a public service, 
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